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Nextel Sprint Lease Summary Detail: Case Studies

Communications
Company, L.P.

SPRINT MAJOR Channels Call Sign Licensee Name Sprint Sprint Lease Expiration | Exclusive ROFR? ROFR Length
MARKET AREAS Licensed?| Leased? Negs.?
Houston, TX BTA RANK: 7 BTA Number: 196
Houston, TX MDS1 WOF76 Sprint Yes No
Communications
Company, L.P.
Houston, TX MDS2 WHT570 Private Networks, Inc. No Yes 7/31/2022 No No N/A
Houston, TX A1,A2,A3,A4 WHR492 Region IV Education No Yes Uncertain No Yes 5Yrs.
Service Center
Houston, TX B1,B2,B3,B4 WAU31 University of Texas No Yes 6/1/2022 No Yes Time period is
Health Science Ctr. at redacted
Houston
Houston, TX c1,Cc2,Cc3,C4 WHQ281 Region |V Education No Yes 2/17/2008 No No N/A
Service Center
Houston, TX D1,D2,D3,D4 KRZ68 Spring Branch No Yes Uncertain Uncertain Uncertain Uncertain
Independent School
District
Houston, TX E1,E2,E3E4 WLK305 Block & Associates No Yes Uncertain No No N/A
Houston, TX F1,F2,F3,F4 WMI812 Robert S. Moore No Yes 9/26/2007 No Yes Uncertain
Houston, TX G1,G2,G3,G4 WNC208 HITN No Yes 5/14/2014 Yes Yes 5 Yrs.
Houston, TX H1 WHJ946 Sprint Yes No
Communications
Company, L.P.
Houston, TX H2 WHJ887 Sprint Yes No
Communications
Company, L.P.
Houston, TX H3 WNEY577 Sprint Yes No




Houston, TX
MDS 1
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Licensed to Sprint
Subsidiary -
Alda Gold, Inc.
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WHT 77 O ' | ‘ | ‘ Initials: Lessor—g :
MDS 1 EASE AGREEMENT

THIS MDS LEASE AGREEMENT (Agreement) is entered into this _<3/57 day of

_ Ty , 1997 (the "Effective Date"), by and among PEOPLE'S CHOICE

TV CORP., g Delaware corporation having its principal office at 2 Corporate Drive, Shelton,

Connecticut 06484 ("Lessee") and PRIVATE NETWORKS, INC., having a principal office at

276 Fifth Avenue, Suite 301, New York, NY 10001 (collectively, "Lessor"). Lessor and Lessee
are also referred to herein each as a "Party" and collectively as the "Parties."

WITNESSETH:

WHEREAS, the Federal Cornmunications Cormmission ("FCC") has awarded Lessor a
license (the "License") to construct and operate a transmission facility (the "Station") operating
on Multipoint Distribution Service ("MDS") 2 Channel in Houston, Texas and assigned it Call
Sign WHT 570 (the "Channel™); and

WHEREAS, Lessee is in the business of providing voice, video, data and other
cormmunications services via microwave transmission known as "wireless cable" and other mears;
and

WHEREAS, Lessee desires to lease from Lessor all of the transmission capacity of the
Channel pursuant to the terms and conditions set forth herein;

NOW, THEREFORE, in consideration of the premises and the mutual covenants,
agreements, undertakings, representations and warranties set forth herein, and subject to the terms
arid conditions hereof, the Parties hereby agree as follows:

Article I
TERM

1.1, Injtial Term. The initial term of this Agreement shall commence on the Effective
Date and shall continue in full force and effect until the fifth (5th) anniversary thereof, unless
earlier terminated pursuant to Article VIII, hereof (the "Initial Term"). '

1.2, Automatic Renewal Terms. This Agreement shall be automatically renewed for
up to four (4) successive five (5) year terms, each a "Renewal Term", unless Lessee notifies
Lessor in writing of its intent not to renew the Agreement not less than six (6) months prior to
the end of the Initial Term or the then current Renewal Term. Collectively, the Initial Term and
the Renewal Terms are referred to herein as the "Term." .
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Article II
USE OF CHANNEL

2.1.  Lease. Lessor hereby leases to Lessee and Lessee hereby leases from Lessor, for
the Termy, all of the currently and potentially available capacity on the Channel. The capacity
of the Channel shall, in addition to the main channel, include, without limitation, the vertical
blanking intervals, the sub-carrier frequencies and all other associated spectrum, including,
without limitation, capacity created through the use of digital compression or other technological
advances.

2.2.  Use. Lessee shall have full, complete and exclusive use of the Channel twenty-
four (24) hours a day, seven (7) days a week. Lessee shall be entitled to use the Channel for any
lawful purpose, consistent with the License and pertinent FCC rules and regulations, including,
but not limited to, the transmission of video, voice and data, two-way communication and
frequency reuse, without restriction on the substance, format or type of information or signal to
be transmitted thereover.

Article IIT
TRANSMISSION SITE AND EQUIPMEINT

3.1. The Transmission Site.

(a)  Lessor and Lessee acknowledge that the License currently requires Lessor
to construct and operate the Station at First Interstate Bank, 1000 Louisiana, Houston, Texas (the
"Transmission Site"). Lessor firther acknowledges, however, that the Transmission Site may not
be the optimum location for Lessee's use of the Channel throughout the Term and agrees,
therefore, that upon the written request of Lesses, 1t will undertake any and all actions necessary
to provide for the prompt relocation of the Station to a site identified by Lessee, consistent with
the License and pertinent FCC rules and regulations, including, but not limited to, promptly
applying to, and taking all reasonable and necessary actions to expeditiously secure fromy, the
FCC approval of the relocation and such associated modifications to the License as Lessee shall
request, provided, however, that any such relocation shall not, in Lessee's reasonable judgment
and consistent with sound commmercial practices, adversely affect the value of the License.
Lessee shall bear all reasonable costs, including, but limited to, any cost to terminate an existing
lease at the Transmission Site, associated with the relocation of the Station undertaken at its
" request. In the event Lessor proposes to refocate the Transmission Site, Lessor shall notify
Lessee in writing of the proposed relocation, which notice shall specify the relocation site,
provided, however, that Lessor shall secure Lessee's consent for such relocation, such consent
not to be unreasonably withheld, prior to such relocation. ILessor shall not relocate the
Transmission Site to a location which Lessee notifies Lessor in writing would be adverse to
Lessee's interests hereunder; provided, however, that Lessor may relocate the Transmission Site
1n order to comply with applicable federal, state or local laws or regulations. :
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(b}  Lessor shall promptly assign the lease for the Transmission Site (the "Site
Lease™) to Lessee, having first secured any and al] necessary and appropriate consents and
approvals for such assignment, and thereafter, Lessee shall be exclusively responsible for all lease
payments and other obligations of the lessee thereunder. Concurrently with such assignment,
Lessee shall sublet the Transmission Site to Lessor, through a sublease arrangement permissible
under the Site Lease and, as required, with the consent of the lessor. Upon expiration of the
Agreement or in the event of a termination of the Agreement pursuant to Article VIII hereof,
Lessee shall promiptly reassign the Site Lease to Lessor. A copy of the Site Lease is attached

hereto as Exhibit 1.

3.2 Construction of the Station. From time to time dunng the Term, Lessor shall
construct and modify the Station to facilitate the full use of the Channel by Lessee in accordance
with wrtten requests by Lessee and consistent with the License and pertinent FCC rules and
regulations, undertaking, among other things, to promptly apply to, and to take all reasonable and
necessary actions to expeditiously secure from, the FCC approval of such modifications to the
License as Lessee shall request; provided, however, that any such modification to or construction
of the Station shall not, in Lessee's reasonable judgment and consistent with sound commercial
practices, adversely affect the value of the License. Lessor shall provide Lessee with continuing
access to and use of such portion of the Transmission Site as is necessary and appropriate 6
facilitate the full use of the Channel by Lessee and to accormmodate such equipment as Lessee
shall utilize in operating the Station. Lessee shall bear all reasonable costs associated with the
construction and modification of the Station undertaken at its request. In the event Lessor
proposes any modification to or construction of the Station, Lessor shall notify Lessee n writing
of the proposed modification of or construction of the Station and shall specify the nature and
extent of any such modification or construction, provided, however that Lessor shall secure
Lessee's consent for the proposed modification to or construction of the Station, such consent not
to be umreasonably withheld, prior to any such modification or construction. Lessor shall not
undertake any modification to or construction of the Station which [Lessee notifies Lessor in
writing would be adverse to Lessee's interests hereunder; provided, further, however, that Lessor
.may undertake such modification to or construction to comply with applicable federal, state or
local laws or regulations.

3.3 Operation and Maintenance. Lessee shall operate and maintain the Station in good
condition and repair, and consistent with the License and all applicable federal, state and local
laws. Lessee shall promptly repair or replace all defective or malflmctlomng equipment
associated with the Station and shall promptly notify Lessor of all material repairs. Lessee shall
bear all costs associated with the operation, maintenance and repair of the Station.

3.4.  Equipment. Lessor shall make available for Lessee's exclusive use during, and
hereby leases to Lessee for the Term, all equipment currently associated with the Station (the
"Station Equipment"). Lessee shall bear all costs associated with the acquisition of equipment
necessary and appropriate to the operation of the Station during the Term, including, but not
limited to, equipment acquired to replace equipment currently assoctated with the Station;

-3-
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provided, however, that Lessee shall retain title to all equipment acquired by Lessee during the
Term of the Agreement. In the event of a termination of the Agreement pursuant to Artigle VIII
hereof, or upon expiration of the Agreement, Lessor shall have the right to purchase any such
equipment acquired by Lessee for the fair market value thereof; and provided further, however,
that Lessee shall lease to Lessor for the annual sum of one dollar (§1.00) during the Term of the
Agreement all equipment to which it retains title and Lessor shall make available for Lessee's
exclusive use during the Term of the Agreement all such Equipment.

3.5. Ipsurance. Lessee shall, at its own cost and expense, maintain with sound and
financially reputable insurers, insurance with respect to the Transmission Site, the Station and the
Station Equipment against casualty and other losses of the kinds customarily insured against by
firms of established reputations engaged in the same or a similar line of business, of such types
and in such amounts as are customarily carmied by firms comparable to Lessee under similar
circumnstances.  Without limiting the generality of the above, Lessee shall maintain (1) worker's
cormpensation insurance as prescribed by the law of the state in which Lessee's work hereunder
will be performed; (i1) employer’s liability msurance with limits of at least $500,000 each
occurrence; (1) comprehensive general lability insurance (including, but not limited to,
contractual indemnity liability insurance) with a general aggregate limit of $2,500,000 and limits
of $500,000 on account of any one occurrence; (iv) product liability insurance with limits of at
least $2,500,000 for bodily injury, including death, to any one person; (v) professional errors and
omussions liability insurance of $500,000 each occurrence, with a general aggregate limit of
$1,000,000; and (vi) such other insurance as Lessor shall reasonably require from time to time.
Lessee shall, upon request, provide Lessor with a certificate of insurance of such coverage as is
required to be maintained pursuant to this Section 3.5. Such certificate shall name Iessor as an
additional insured and shall provide that such insurance shall not be cancelable except upon 60
days' notice.

3.6. liance with Regulatory Requirements. Lessor shall retain ultimate control
of the Station in accordance with FCC rules and policies and shall have unfettered access thereto.
Construction, operation, maintenance and repair of the Station by Lessee pursuant to this
Agreement shall be subject at all times to Lessor's oversight, review and control.

3.7.  Agreements. Lessor shall enter into such agreements with third parties, including,
but not limited to, holders of other FCC licenses, as shall be necessary and appropriate to
facilitate the full use of the Channel by Lessee in accordance with written requests by Lessee and
consistent with the License and pertinent FCC rules and regulations; provided, however, that the
term of any such agreement shall be coterminous with the term of this Lease; and further
provided, that any such requested agreement shall not, in Lessee's reasonable judgment, and
consistent with sound engineering practices, adversely affect the value of the License.
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Article IV
LEASE FEES

4,1.  Lease Fees. Lessee shall pay to Lessor a monthly fee of Seven Thousand Five
Hundred Dollars ($7,500.00) for Jease and use of the Channel, the Station and the Station
Equipment (the "Lease Fees"). Subject to Article V], below, the L ease Fees shall be paid by the
tenth day of each month. Fees for any partial month shall be pro-rated to the number of days
in such partial month. Past due Lease Fees shall bear interest at the rate of 1.5% per month from
the date that such fee is payable.

4.2. Adjustments. The Lease Fees shall be increased by fifteen percent (15%) at the
beginning of each Renewal Term.

43. Taxes. Lessee shall pay all duties, levies, including regulatory fees and
assessments, and taxes, including but not limited to, sales, property, ad valorem and use taxes,
or any tax in lieu thereof, imposed by any local, state or federal government or govermnmental
agency with respect to the Channel and the Station, excepting only any taxes on or measured by
the income of Lessor.

‘ Atticle V
REGULATORY ACITIVITIES

5.1. Retention of License. Lessor shall use its best efforts, consistent with sound
business practice, to maintain in force, and to renew when required, the License and all licenses,
permits and authorizations or approvals necessary to operate the Channel and the Station,
including, but not limited to, opposing all applications to the FCC, the grant of which would
preclude, impair or adversely impact the operation of the Channel and/or the Station and,
consistent with written requests of Lessee, taking such actions as may be necessary and
appropriate to prevent actions by others which would interfere with or adversely impact the
operation of the Channel and/or the Station. Lessee shall bear all reasonable costs associated
with activities undertaken to retain and/or to preserve the License.

5.2.  Modification of License. Lessor shall promptly apply for and use its best efforts,
consistent with sound business practice, to prosecute any modifications to the License requested

by Lessee in writing. Lessee shall bear all reasonable costs associated with activities undertaken
- to modify the License. :
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Article VI
PURCHASE OPTION

6.1.  Grant of Option. Lessor hereby grants to Lessee the irrevocable, exclusive right
and option to acquire from Lessor all of Lessor’s right, title and interest in and to the License,
the Transmission Site, the Station and the Station Equipment (the "Option") for One Million
Dollars ($1,000,000.00) (the "Purchase Price").

6.2.  Option Consideration. On the Effective Date, Lessee shall pay to Lessor on the
Effective Date Thirty Thousand Dollars ($30,000) (the "Option Consideration"). The Option
Consideration shall be nonrefundable unless this Agreement 1s terminated pursuant to Paragraph
8.1 or clause (ii) or (i11) of Paragraph 8.2, hereof as a result of an act or omission of Lessor, or
uriless Lessor fails to or is unable to execute the Purchase Agreement in accordance with Section
6.4, below, and make the representations and warranties regarding the License set forth therein.
Lessor shall be entitled to retain the Option Consideration in the event this Agreement is
terminated pursuant to Paragraph 8.1 or clause (ii) or (iii) of Paragraph 8.2, hereof as a result of
an act or onussion of Lessee.

6.3. Option Period. The Option may be exercised by Lessee at any fime during the
Initial Term.

6.4. Exercise of the Option. The Option may be exercised by Lessee by delivery to
Lessor of written notice of Lessee's exercise of the Option. In the event that Lessee exercises
the Option, Lessor and Lessee shall execute within ten (10) business days thereafter a Purchase
Agreement substantially in the form attached hereto as Exhibit 2. In accordance with the
attached Purchase Agreement, Lessee shall exercise the Option either by acquiring the License,
the Transmission Site, the Station and the Station Equipment directly or by doing so indirectly
through acquisition of the interests of the partners, joint venturers and stockholders holding
interests in Lessor.

6.5  Elections. On the Effective Date, each Lessor shall elect (a} to receive its pro-rata
share of the rent for the first 12 months of the Initial Term in cash ("Option A™); or (b) to
receive all or a portion of its share of the Purchase Price in cash, or in a combination of cash and
the unregistered common stock of Lessee ("Option B"). In the event that a Lessor shall elect
Option A, such Lessor shall receive its entire share of the Purchase Price in cash. In the event
that a Lessor shall elect Option B, such Lessor shall elect to receive its share of the Purchase
Price as (1) all cash; (i1} 75% cash and 25% unregistered corrmon stock of Lessee valued at $5.00
per share; or (111} 50% cash and 50% unregistered conmmon stock of Lessee valued at $8.00 per
share. In the event Lessee is wholly acquired by an entity (a "Successor Company") prior to
the Closing under the Purchase Agreement, a Lessor which has elected the option set out in either
clause (b)(i1} or (b)(111) above shall receive unregistered common stock of the Successor Company
equivalent in monetary value to the number of shares of unregistered cormmon stock of Lessee

-6-
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valued at $5.00 or $8.00 per share, as applicable, to which Lessor would have been entitled had
Lessee not been acquired prior to the Closing, calculated by (1) dividing 25% or 50%, as
applicable, of Lessor's total Purchase Price under this Agreement by $5.00 or $8.00, as
applicable, (i) multiplying the result by a fraction the numerator of which shall be the opening
trading price of Lessee's common stock on the day the acquisition of Lessee by the Successor
Company is closed and the denominator of which shall be the opening trading price of the
Successor Company’s common stock on that same day,

Arficle VII
REPRESENTATIONS AND WARRANTIES

7.1.  Representations of [ essor. Each of the entities collectively referred to herein as
Lessor, for itself only, represents and warrants to Lessee as follows:

(i} It is an entity duly organi-ied, validly existing and in geod standing under
 the laws of the State of its formation;

(i) It has the power and authority to execute, deliver and perform this
Agreement and its execution and delivery of this Agreement and its per-
formance hereunder have been duly authorized by all requisite action;

(i) This Agreement has been duly executed and delivered by it and is a valid
and binding agreement enforceable in accordance with its terms-against it;

(iv)  The execufion and camrying out of this Agreement and compliance with the
provisions hereof by it will not, with or without the giving of notice and/or
the passage of time, conflict with or result in any breach of any of the terms
or conditions of, or constitute a default under, its documents of formation
and/or govemance or any indenture, mortgage, agreement, or other instru-
ment to which it is a party or by which it is bound,

- (v)  The License (a) is lawfully held jointly by Lessor and Lessor is eligible to
hold the License, (b) authonizes as shown thereon Lessor to construct and
operate a facility transmitting video and audio signals on the Channel at the
Transmmussion Site, (c) is in full force and effect, and (d) is not subject to
any conditions other than such conditions as are shown thereon or generally
‘applicable to MDS licenses and permits issued by the FCC. To the best of
its knowledge, no reason exists that the License will not, subject to the
filing of a timely application for renewal, be renewed in the ordinary course;

(vi)  All notices, reports and other documents which have been or are required
by the FCC and other federal, state and local authorities with respect to the
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License and the Station () have been filed, and (b) were true, complete and
- accurate when filed and remain true, complete and accurate; and

~(vii) With respect to the License and the Station, Lessor (a) is in material
compliance with, and not in default under or in wviolation of, the
Communications Act of 1934, as amended ("Communications Act"), and the
rules and regulations of the FCC promulgated thereunder ("FCC Rules"), as
well as the rules and regulations of other federal, state and local authorities,
(b) has not received any notice of such noncompliance or default, (c) has
timely paid all fees, charges and forfeitures due the FCC, (d) has met all
applicable FCC construction deadlines, and (e) 1s not aware of any condition
or occurrence which, in itself or with the giving of notice or the lapse of
fime or both, would (1) constitufe or result in a violation of the
Communications Act, any FCC Rule or any rule or regulation of other
federal, state and local -authonties, (2) constitute a default in the due
performance and observation of any term, covenant or condition of the
License, (3) result in a suspension, temmination, revocation, material
impairment, or material adverse modification of the License, or (4)
adversely affect any of the material rights of Lessor under the License;

(vii) It has not been notified that the Station "has created or is creating
" objectionable interference which adversely impacted or is adversely
impacting the operation of other facilities licensed by the FCC to ‘other
individuals or entities;

(x)  Lessor has good, valid, marketable and unencumbered title to the License.

7.2.  Representations of Jessee. Lessee represents and warrants to Lessor as
follows:

(1) It is a corporation duly organized, validly existing and in good standing
under the laws of the State of 1ts formation;

(1) It has the power and authority to execute, deliver and perform this

‘ Agreement and its execution and delivery of this Agreement and its per-
formance hereunder have been duly authorized by all requisite corporate
action; and

(i)  This Agreement has been duly executed and delivered by it and is a valid
and binding agreement enforceable in accordance with its terms against it.
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7.3.  Survival of Representations and Warranties. The representations and

warranties contained in this Agreement shall not in any respect be limited or diminished by any
past or future inspection, examination or possession on the part of the Parties or their
representatives of any records, documents, Information or properties. Such warranties and
representations shall be deemed to be continuing during the term of this Agreement, and each
Party shall have the duty to promptly notify the other of any event or circumstance which might -
reasonably be deemed to constitute a breach of or lead to a breach of its warranties or
representations hereunder. :

Article VI
TERMINATION

8.1, Loss of License. Without further liability to either Lessor or Lessee, this
Agreement shall terminate in the event that: (i) Lessor's authority to operate the Channels in
accordance with the terms of this Agreement is terminated by the FCC (unless such termination
is due to a breach by either Party of its obligations hereunder); or (ii) the FCC terminates
Lessor's authonity to lease the Channel in accordance with the terms and conditions of this
Agreement; provided, however, that Lessor shall be required to use its commnercially reasonable .
best efforts in order to retain the License and its ability to lease the Chamnel.

8.2.  Temmination for Default. This Agreement may be terminated without liability
to the terminating Party: (1) at any time by mutual agreement of the Parties; (ii) immediately by
the non-breaching Party upon a material breach, including the failure to pay Lease Fees pursuant
to Article IV hereof, by the other Party if such material breach is not cured within thirty (30)
days (or if not curable within thirty (30} days, if the other Party has not initiated curative actions
within thirty (30) days) of written notice of the breach to the breaching Party by the terminating
Party; or (iii) immediately by a Party upon institution by or against the other Party of any
proceeding for relief under the Bankruptcy Code, the insolvency of the other Party or the
appomntment by a court of competent jurisdiction of a receiver of the other Party's property.
Termination shall be effective upon written notice of such termination by the terminating Party
to the other Party; provided, however, that neither termination nor expiration of this Agreement
shall relieve either Party of liabilities previously accrued hereunder.

8.3.  Inthe event of a material breach by a Party under this Agreement, the other
Party, in addition to having the right to terminate this Agreement without liability, may pursue
such other remedies as may be available to it at law or in equity. |

8.4.  Each Party agrees and acknowledges that the other would be irreparably
damaged by a breach of this Agreement, which damage could not be adequately compensated
except by specific performance by the breaching Party. In the event that such a breach has
occurred or is threatened, it is agreed that the non-breaching Party shall be entitled to temporary
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and permanent injunctive relief, including, without linutation, specific performance of this
Agreement, without any showing of actual damage or inadequacy of legal remedy in any
proceeding which may be brought to enforce this Agreement.

Article IX
INDEMNIFICATION

9.1, Indemnification by Lessor. To the extent permitted by law, Lessor hereby
covenants and agrees to, and shall, indemmify, defend and save harmless Lessee, its owners,
members, directors, officers, employees and agents (the "Lessee Indemnitees") from and against
and shall reimburse any Lessee Indermnitee on demand for all liabilities, direct losses or damages,
claims, demands, actions, reasonable costs and expenses (including without limitation, reasonable
court costs and attorneys' fees) which any of the Lessee Indemnitees may suffer, sustain, incur,
pay or expend by virtue or as a result of (i) any material breach or default by Lessor of any of
its covenants, agreements, duties or obligations hereunder, (i) any material breach or default of|
Or inaccuracy or omission in, any representation or warranty of Lessor contained herein, or (iii)
any of the acts, omissions, negligence or willfl misconduct of Lessor, its owners, members,
directors, officers, employees and agents in connection with the performance of this Agreement.

9.2. Indemmfication by the Lessee. To the extent permitted by law, Lessee
hereby covenants and agrees to, and shall, inderrmify, defend and save harmless the Lessor, its

owners, members, directors, officers, employees and agents (the "Lessor Indermnitees”) from and
against and shall reimburse any Lessor Indermitee on demand for all liabilities, direct losses or
damages, claims, demands, actions, reasonable costs and expenses (including without limitation,
reasonable court costs and attomeys' fees) which any of the Lessor Inderrmitees may suffer,
sustain, incur, pay or expend by virtue or as a result of (i) any material breach or default by
Lessee of any of its covenants, agreements, duties or obligations hereunder, (ii) any material
breach or default of, or inaccuracy or omission in, any representation or warranty of Lessee
contained herein, (1i1) any of the acts, omissions, negligence or willful misconduct of Lessee, its
owners, members, directors, officers, employees and agents in connection with the performance
of this Agreement, (iv) claims by customers or subscribers of Lessee or to its services; (v) actions
by the FCC or other federal, state or local governmental authorities regarding the Station; (vi)
Lessee's construction, operation, maintenance and repair of the Station; (vi1) claims of libel,
slander or the infririgement of copyright or the unauthorized use of any trademark, trade name
~or service mark or claims that the content of any program transmitted over the Channel violates
any pomography, obscenity laws, or infringes privacy nights or any other claimed harm or
uniawfulness arising from the transmission of any programming; and (viii) claims for
infringement of patents arising from Lessee's use of the Station.

9.3. (laims for Indemmification. Where indemmification under this Article is
sought by a Party (the "Claiming Party"): (a) it shall notify in writing the other Party (the
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"Indemnifying Party") promptly of any claim or litigation or threatened claim to which the
indemnification relates; (b) upon the Indemmifying Party's written acknowledgment of its
obligation to indemnify 1n such instance, in form and substance satisfactory to the Claiming
Party, the Claiming Party shall afford the Indemmifying Party an opportunity to participate in and,
at the option of the Indemnifying Party, control, compromise, settle, defend or otherwise resolve
the claim or litigation (and the Claiming Party shall not effect any such compromise or settlement
without prior written consent of the Indemmifying Party); and (c) the Claiming Party shall
cooperate with the Indemnifying Party in its above-described participation in any compromise,
settlement, defense or resolution of such claim or litigation. In the event that the Indemmifying
Party does not so acknowledge its indemnification responsibility, the Claiming Party may proceed
directly to enforce its indermmification rights.

Arﬁcle X
ASSIGNMENTS

Except as otherwise expressly provided herein, neither Party shall have the right to
assign this Agreement or its rights and obligations hereunder without the prior written consent
of the other Party and any attempted assignment in violation of this restriction shall be deemed
" null and void. Lessee may assign this Agreement and its rights and obligations hereunder
without the consent of Lessor if and only if (i) the assignee agrees in writing prior to such
assignment to assume all remaining obligations and responsibilities of Lessee under this
Agreement, and (11) Lessee guarantees in writing prior to such assignment the performance by
the assignee of all remaining obligations and responsibilities of Lessee under this Agreement.
The License may not be assigned and control of Lessor may not be transferred during the Initial
Term of this Agreement. The License may be assigned and control of Lessor may be transferred
after the expiration of the Initial Term of this Agreement with Lessee's prior written consent,
such consent not to be unreasonably withheld; provided, however, that all obligations and
responsibilities under this Agreement shall be assumed by any such assignee or transferee for the
entire remaining Term of this Agreement, including any Renewal Term(s).

Article X1
MISCELLANEQOUS

11.1.  Relationship of the Parties. This Agreement does not constitute either Party
as a joint venturer, partner or employee of the other Party or an agent or representative of the

other Party. Neither Party shall have the right, power or authority, nor shall hold itself out as
having the right, power or authority, to create any contract or obligation, express or implied,
binding the other Party.

-11 -
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11.2.  GOVERNING L AW, THIS AGREEMENT SHALL BE GOVERNED BY
AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK,
APPLICABLE TO AGREEMENTS MADE AND TO BE ENTIRELY PERFORMED THEREIN.

11.3. Notices. All notices, demands, requests, solicitations of consent or approval,
and other communications required or permitted hereunder shall be in writing and shall be
deemned to have been given when recejved by hand delivery, telecopy (followed by mailed notices
as hereinafter provided), overnight delivery service, with acknowledged receipt, or when received
by U.S. mail if sent, postage prepaid, by registered or certified mail, return receipt requested,
addressed to the other Party at the addresses listed below for that Party, or to such other'
addresses which such Party shall have given for such purpose by notice hereunder.

If to Lessor:

Private Networks, Inc.

¢/o Billy J. Parrott

276 Fifth Avenue, Suite 301
New York, NY 10001

If to Lessee:

People's Choice TV Corp.

5301 E. Broadway

Tucson, Anzona 85711

Attm: Todd A. Rowley, Senior Vice President

with a copy to (which shall not constitute notice):

People's Choice TV Corp.

2 Corporate Drive, Suite 249

Shelton, Connecticut 06484

Aftn: Donald Olander, General Counsel

11.4. Interpretation and Construction The headings and captions of this Agreement
are mserted for convenience and identification only and are in no way intended to define, limit
or expand the scope and intent of this Agreement or any provision hereof. Where the context
so requires, the singular shall include the plural. The references contained in this Agreement to
"Sections" are to sections of this Agreement unless the context clearly requires otherwise.

11.5.  Amendment and Waiver Unless otherwise provided herein, this Agreement
may be amended or terminated only by an instrument in writing duly executed by the Parties.
Any warver by any Party of any breach of or failure to comply with any provision of this Agree-

-12-
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ment by the other Party shall not be construed as, or constitute, a continuing waiver of such
provision, or a waiver of any other provision hereof.

11.6. Third Parties. This Agreement shall be binding upon and inure to the benefit
of the Parties hereto, and their respective assigns (as permitted hereunder), heirs, successors and
legal representatives. It is not the intent of the Parties that there be any third party beneficiaries
of this Agreement, and this Agreement is exclusively for the benefit of the Parties hereto or their

respective assigns.

11.7. ENTIRE UNDERSTANDING. THIS AGREEMENT SETS FORTH THE
ENTIRE UNDERSTANDING OF THE PARTIES WITH RESPECT TO THE SUBJECT
MATTER HEREOF AND SUPERSEDES ALL PRIOR AGREEMENTS AND COLLATERAL
COVENANTS, ARRANGEMENTS, COMMUNICATIONS, REPRESENTATIONS AND WAR-
RANTIES, WHETHER ORAL OR WRITTEN, BY EITHER PARTY (OR ANY OWNER,
MEMBER, OFFICER, DIRECTOR, EMPLOYEE OR REPRESENTATIVE OF EITHER
- PARTY) WITH RESPECT TO THE SUBJECT MATTER HEREOE.

11.8. Severability If any provision or provisions of this Agreement are determined
to be invalid or contrary to any existing or future law, statute or ordinance of any jurisdiction or
any order, rule or regulation of a court or regulatory or other governmental authority of
competent jurisdiction, such invalidity shall not impair the operation of or affect those provisions
in-any other jurisdiction or any other provisions hereof which are valid, and the invalid provisions
shall be construed in such manner as shall be as similar in terms to such invalid provisions as
may be possible, consistent with applicable law; provided, however, that if a provision cannot
be severed without substantially dimimshing the econormic value of this Agreement to a Party,
that Party, notwithstanding anything to the contrary herein, may terminate this Agreement on
ninety (90) days' written notice to the other Party consistent with Article VIII, hereof.

11.9. Further Assurances From time to time after the date of execution, the Parties
shall utilize their best efforts, consistent with sound business practice, to take such further action
and execute such further documents, assurances and certificates as either Party may reasonably
request of the other in order to effectuate the purpose of this Agreement. In addition, each Party
agrees that it will not take any action which would adversely affect the rights granted by it to the
other Party hereunder.

11.10. Force Majeure. Notwithstanding anything contained in this Agreement to
the contrary, neither Party shall be liable to the other for failure to perform any obligation under
this Agreement (nor shall any charges or payments be made in respect thereof) if prevented from
doing so by reason of fires, strikes, labor unrest, embargoes, civil commotion, rationing or other
orders or requirements, acts of civil or military authorities, acts of God or other contingencies
beyond the reasonable control of the parties, and all requirements as to notice and other
performance required hereunder within a specified period shall be automatically extended to

-13-
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accommodate the penod of dependency of any such contingency which shall interfere with such
performance.

: 1111 Counterparts. This Agreement may be signed in any number of counterparts,
each of which shall be an original for all purposes, but all of which together shall constitute one
agreement.

IN WIINESS WHEREOF, the Parties have caused this MDS LEASE
AGREEMENT to be executed as of the day and year first above written.

LESSOR LESSEE

PRIVATE NETWORKS, INC. PEOPLE'S CHOICE TV CORP.

By J%A/%M //f/k

Narne: 34&5&}, /QA’/@/ Name d—o), /af B
Title: @é’ﬁ/ e T L Tide. Soc \V/ . D
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For Purposes of Section 6.5: ELECTION

PRIVATE NETWORKS, INC.

By- X WM ﬁ/ T A

' BillyJ. Parrott
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ITFS AIR TIME ROYALTY AGREEMENT

THIS AGREEMENT, is made this Zf day of December, 1991 by Region IV
Education Service Center, a Tewas governmental entity, (hereinafter
referred to as "Lessor") having its principal place of business at
7145 West Tidwell Road, Houston, Texas 77092-2096 and People's Choice
IV _of Houston, Tnc., a Delaware Corporation (hereinafter referred t&
as "Lessee") having its principal place of business at 233 N. Garrard,
Rantoul, Illinois 61866.

WHEREAS, Lessor has been licensed b the Federal Communications
Commission (“FCC") to operate Instructional Television Fixed Service
("ITFS") station WHR-492 utilizing the channels designated as the A
Group channels from a site at Crosby, TX; and

WHEREAS, Lessor has also been licensed by the FCC to operate ITFS
station WHQ-281 utilizing the channels designated as the F Group
channels from a site at the Texas Commerce Bank Tower, Houston, TX;
~and

WHEREAS, Lessee 1is developing a wireless cable system to provide
subscription television programming to paying subscribers within the
Houston Consolidated Metropolitan Statistical Area (the "Metropolitan
Area") and has entered into agreements securing to it the right to

utilize stations in the ITFS, OFS and Multipoint Distribution Service

("MDS") that Lessee intends to locate at the wireless cable headend it
is planning to construct at either the Commerce Bank Tower or the
First Interstate Bank Tower, in Houston, TX; The network of co-located
Channels thus created shall hereinafter be described as '"Lessee's
Wireless Cable Television System": and

WHEREAS, among those agreements referenced in the preceding paragraph
is an agreement with Robert S. Moore ("Moore"), the MDS tentative
selectee for the F Group channels in the Metropolitan Area; and :

WHEREAS, Lessor desires to migrate WHQ-281 from the F Group channels
to other ITFS channels in order to avoid the risks and restrictions
imposed by the FCC on ITFS licensees of the F Group channels; and

WHEREAS, Lessee desires to migrate WHQ-281 from the F Group channels
to other ITFS channels in order to expedite the licensing of Moore's
proposed station and to lease excess capacity on WHR-492 and WHQ-281
following construction of those stations at the transmission site
Lessee chooses for its wireless cable headend; and

WHEREAS, the FCC has authorized ITFS licensees to lease excess
capacity on their systems for non-ITFS purposes and Lessor has
determined that after satisfaction of its educational requirements
there will be excess capacity available on WHR-492 and WHQ-~281
following construction of those stations at whichever site Lessee
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chooses for its wireless cable headend; and

WHEREAS, the parties acknowledge and agree that the rights reserved to
them under this Agreement are of a special, unigque, and unusual
character with a peculiar value.

Since the dissemination of educational programming is significantly
increased at a reasonable or no additional cost as a result of the
integrated ITFS and Wireless cCable TV System, it is consequently
determined that each Channel is being used substantially for ITFS
purposes in serving the good of the public. .

- NOW THEREFORE, in consideration of the mutual promises, undertakings,
covenants and conditions set forth herein the Lessor and Lessece do
hereby agree and warrant as follows:

1) TERM OF AGREEMENT.

a) Initial Term. The term of this Agreement shall commence
upon the date of its execution and shall extend for an
initial term of ten (10) vears from the Start Date as

derimed —ifn  Paragraph 11 hereof. ‘Said period 1is

hereinafter referred to as the "Initial Term".

b) No Rights Beyond Term of ILicenses. Lessor and Lessee
agree that this Agreement shall not give rise to any
rights or remedies beyond the expiration of any FCC
license necessary for the continued operation of the
Channels, whether such expiration occurs during the
Initial Term, or the term of any Renewal. Provided,
however, that while this Agreement is in effect, Lessor
shall obtain and maintain in force all licenses, permits
and authorizations required or desired in connection
with the use of the Channels. lessor shall take all
necessary steps to renew the licenses for the Channels
and shall not commit any act or engage in any activity
which could reasonably be expected to cause the FCC to
impair, restrict, revoke, cancel, suspend or refuse to
renew the ITFS licenses. Lessor shall take all
reasonable steps to comply with the Communications Act
of 1934 as amended and the rules and regulations of the
FCC, and shall timely file all reports, schedules and/or
forms required by the FCC to be filed by Lessor.

1 c) = Renewals/Right of First Refusal. Provided Lessor has
not offered to renew the Lease upon the same terms and
' conditions or Lessee has rejected said offer, Lessor
grants Lessee a right of first refusal on any competing
proposals for lease agreements or transfer or assignment
of all or any part of the Channels received by Lessor
within sixty (60) months after the expiration of the
Initial —Term If any acceptable offer to lease,
transfer or assign all or any part of the Channels is
made to Lessor, Lessor shall give written notice to

\5‘qf§.
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Lessee within the First Refusal Period describing the
person to whom the proposed Ilease, transfer or
assignment of all or any part of the Channels is to be
made, the fees, charges, rental or other consideration
to be received for the lease, transfer, assignment of
all or any part of the Channels, the terms thereof and
generally the relevant other terms and conditions of the
lease, transfer or assignment. Lessee shall have a
period of thirty (30) days after its receipt of such
notice from Lessor in which to elect, by giving written
notice to Lessor, to lease any or all of leased Channels
for the same fees, charges, rental or other
consideration for which Lessor proposed to lease,
transfer or assign all or any part of the Channel or
Channels to the third person.

If the fees, charges, rental or consideration to be paid
by the third person was to be in whole or in part in
form other than cash, the consideration to be paid by
Lessee shall be in cash in an amount fairly equivalent
to the fair market value of the consideration payable by
the third person and shall be so stated by Lessee as a
sum certain in its notice of election.

If Lessor does not believe Lessee's stated offer is in
an amount fairly equivalent to the fair value of the
consideration payable by the third person and so
notifies Lessee in writing within seven (7) days after
Lessor's receipt of Lessee's notice of election to so
lease, Lessee may elect within five (5) days after its
receipt of such notice from Lessor to refer such
question for determination by an impartial arbitrator
and the right of first refusal of Lessee shall then be
held open until five (5) days after Lessee is notified
of such determination. Said arbitrator shall be chosen
either by agreement of Lessee and Lessor at the time
such gquestion arises, or, at the option of either party,
by referring the question to the American Arbitration
Association with  instructions that the American
Arbitration Association select a single arbitrator under
a request from the parties for expedited and accelerated
determination. The determination of the arbitrator
chosen under either option contained in this
subparagraph shall be final and binding upon Lessee and
Lessor. The parties shall share equally in the costs
and fees of the Arbitration. This arbitration shall
take place in Houston, Texas.

In the event Lessee shall elect to exercise its said
right of first refusal, the lease agreement shall be
consummated on the fifteenth (15th) day following the
day on which Lessor received notice of Lessee's election
to exercise the right of first refusal or the day upon
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which any question required to be determined by the
arbitrator hereunder has been determined, or

at such other time as may be mutually agreed The rlght
of first refusal is terminated either by the lease to
Lessee as provided herein or by notice to Lessee of the
Lessor's proposal to lease or transfer the Channels or
any part to a third person and Lessee's unwxlllngness or’
failure to meet and accept such a bonafide offer
pursuant to the times and procedures as set forth above,
provided that such proposed lease is consummated at the
same fees, charges, rental or other consideration and
upon the same terms as to which said right of first
refusal applled within ninety (90) days after Lessee's
rlght of flrst refusal Thad explred or has been
specifically waived by written notice given to Lessor by
Lessee.

Operation During Extended Term. If Lessee and Lessor
are unable to reach agreement for a Renewal, and
providing that Lessor's FCC license(s) for the Channels
is maintained per FCC continued authorization, this
Agreement shall remain in effect for a reéasonable period
but not more than twelve (12) months after the
Explratlon Date of this Agreement on the same terms and
conditions as are provided for in this Agreement, in
order to afford each party an opportunlty to prudently
avail itself of alternative distribution facilities. on
the last day of this twelve (12) menth period (the
"Extended Expiration Date"), Lessee shall cease to lease
the Channels.

ALLOCATION OF AIR-TIME.

a)

b)

Lessor's Primary Air Time. To the extent allowed by the
FCC rules and regulations and any amendments therecof,
Lessor agrees to lease to Lessee the exclusive use of
excess capaclity air-time on lLessor's channels as more
fully set forth herein. As used in this Agreement the
phrase "Excess Capacity Air-time" means all air time on
the Channels apart from "Lessor's Primary Air Time."

Lessor’'s Primary Air Time. Lessor reserves for each
Channel 1licensed, a minimum of twenty (20) hours of
air-time each week (Monday through Sunday) to be used
for its ITFS scheduled programs aired between the hours
of 7:30 a.m. and 9:00 p.m. including a minimum of three
(3) hours per week day (Monday through Friday) excluding
Holidays and vacation days. This air-time 1s described
as "Lessor's Primary Air-Time".

lessor's Ready Recapture Air Time. Lessor also
preserves for any current or expanded accredited ITFS
program schedullng needs, an additional twenty (20)
hours of air-time each week for each licensed Channel
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(Meonday through Sunday}, between the hours of 7:00 a.m.

and 6:59 a.m., including up to three (3) hours per
weekday (Monday through Friday), excluding Holidays and
vacation days. This air time shall be known ‘as

"Lessor's Ready Recapture Air Time".

Schedule of Air Time. Attachéd hereto and made a part
hereof as Exhibit A, is the schedule which depicts the
agreement of the parties as to the use of lLessor's
primary channels. This schedule reflects among other
things the hour reserved by Lessor for its primary Air
Time and its Ready Recapture Air Time.

1) Maximum Channel Usage, The following maximum
channel usage rules shall apply notwithstanding any
other language in this Agreement to the contrary.
(A) On Mondays through Fridays from 6:00 a.m. to
7:30 a.m. Lessor shall not transmit programming over
more than one (1) Channel; Lessor shall not transmit
programming over more than five (5) Channels
simultaneously during the hours of 7:30 a.m. and
3:30 p.m.; Lessor shall not transmit programming
over more than two (2) Channels during the hours
between 3:30 p.m. and 6:30 p.m.; Lessor shall not
transmit programming over more than one (1) Channel
during the hours between 6:30 p.m. and 9:00 p.m.;
Lessor shall not transmit programming over more than
zero (0) Channels between 9:00 p.m. and 11:30 p.m.;
Lessor shall not transmit programming over more than
one (1) Channel between 11:30 p.m. and 1:00 a.m. and
over more than two (2) Channels between 1:00 a.m.
and 6:00 a.m. (B) For Saturdays, Sundays and
Holidays, Lessor shall not transmit programming over
more than two (2) Channels between 8:00 a.m. and
11:00 a.m. and more than one (1) Channel between the
hours of 11:00 a.m. and 7:00 p.m.; Lessor shall not
transmit programming over more than zero (0)
Channels between 7:00 p.m. and 10:30 p.m. and motre
than one (1) Channel between 10:30 p.m. and 7:00
a.m. Other than during those hours of each day
noted above, Lessor shall not transmit programming
over the Channels.

Chaﬁqe of Schedule. There shall be no economic or

operational detriment borne by Lessor arising from its
use of Lessor's Ready Recapture Air Time. Lessor agrees
to provide Lessee with a one-hundred twenty (120) day
notice of any intended modification of 1ts use of
scheduled Air Time. The maximum number of Channels upon
which Lessor may simultaneously broadcast shall be
limited, all as provided in Paragraph d(1) above.

Use of Vertical Blanking Intervals. To the extent that

Lessor's use will not violate the provision of Paragraph
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2 (j), Lessor reserves for its exclusive use twenty-five
percent (25%) of the vertical blanking intervals,
associated subcarriers and fifty percent (50%) of the
response Channel time that are a part of Lessor's
licensed ITFS spectrum. To the extent not reserved
herein by Lessor, Lessee shall have the exclusive right
to use the vertical blanking intervals, subcarriers and
the associated response Channel(s) of the Channels.

Lessor's Increase in_ Scheduling. Lessor acknowledges
that a significant capital expenditure is to be made by

Lessee for the mutual benefit of the parties to this
Agreement. Lessor expressly agrees to use its best
efforts to take no action not authorized by this
Agreement which would jeopardize the ability of Lessee
to fully recover its investment through its provision of
services contemplated by this Agreement. In this
regard, it is acknowledged that Lessor's primary purpose
for Air-Time use 1is to provide accredited educational
programming. In the event +that Lessor seeks to
broadcast programming other than during Lessor's Primary
Alr-Time or Lessor's Ready Recapture Air-Time, thereby
reducing Lessee's Excess Capacity Air-Time to less than
128 hours per Channel per week (Monday-Sunday), then
Lessor shall provide Lessee with 120 days notice of this

intent. Any such attempt to reduce Lessee's EXcess
Capacity Air-Time shall hereinafter be referred to as a
"Significant Reduction in Lessee's Air Time". No

significant Reduction in Lessee's Air-Time shall result
from the use by Lessor of "Lessee's Other Air-Time" as
provided on Exhibit A attached herewith.

Significant Reduction in Lessee's Air Time. In the event
Lessor seeks a Significant Reduction in Lessee's
Air-Time, the parties hereto shall negotiate in good
faith toward permitting Lessor to recapture time

pursuant to 1its request. Before such recapture 1is

allowed, the negotiations must result in mutually
acceptable terms. In no event, however, shall Lessee be
obligated to permit a Significant Reduction in Lessee's
Airtime if after negotiating in good faith, the parties
are unable to reach an agreement.

Lessor's Isolated Use of Ilessee's Airtime Use. Lessor
and Lessee acknowledge that under unigue conditions,
Lessor may need to transmit programming during Lessee's
Alr-Time. Lessor shall have the right upon advance
notice that 1s reasonable under the circumstances to
pre—-empt Lessee's programming on one Channel for a
pericd of not wmore than two consecutive hours in any
day, up to three times in any calendar year. Such
isolated occurrences, shall not be considered a
Significant Reduction in Lessee's Air Time. In no event
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shall Lessee be required to permit the use of Lessee
Air-Time for such 1solated broadcasts if in Lessee's
reasonable business Jjudgment, its business will be
negatively impacted by Lessor's pre-emption.

Lessor's Use of Channels. Lessor recognizes the mutuail
benefits and technological advantages of the use of
encoding methods for program security, equipment
signaling and individual addressability control over
unauthorized equipment use. Lessor agrees that its
program services and air-time use will not harm or
interfere with Lessee's current or future signal paths
utilized within Lessee's System for program encryption,
pilot carrier signaling and other technical  needs
utilized for the operation of such services provided by
Lessee’'s System. Nor will Lessor, by its own action, or
through a third party, during the term of this Agreement
utilize any part of its licensed frequency spectrum to
create or operate a service that is in competition with
current, planned or future commercial services provided
by Lessee's Systemn. '

3) IRANSMTISSION SITE AND FACILITIES.

a)

b)

Transmission Site. In its discretion, Lessee shall
select the Commerce Bank Tower or the First Interstate
Bank Tower as the Transmission Site for the provision of
the services contemplated by this Agreement. This site
shall hereinafter be described as +the "Transmission

Site". Lessee shall contract for a lease of space at
the Transmission Site upon such terms as the parties
agree. The Transmission Site and Lease shall comply

with the standards, specifications and regulations of
the FCC rules and order pertaining to Lessor's ITFS
license(s). Lessor shall file the appropriate
applications with the FCC to secure authorization to
operate the Channels from the Transmission Site. If upon
reviewing Lessor's ITFS application the FcC directs
Lessor to amend its application, including the terms and
conditions of this Agreement, in order to bring the
application within compliance with FCC regulations and
guldelines for an application, modification or amendment
for its license(s), the parties shall immediately
negotiate in good faith toward the necessary revisions.
Lessor shall file such agreed revisions to its FcC
applications. If the parties hereto cannot agree upon
such revisions, then this Agreement shall be terminated
without further liability.

Lessors Sublease. Lessee shall ensure to Lessor's
reasonable satisfaction that in any event of termination
of this Agreement, Lessor shall have the option of
continued occupancy and use of the transmission and
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microwave relay sites for the purpose of fulfilling its
ITFS and related FCC licensed requirements for a minimum
of two (2) years. To ensure such is the case, Lessee
shall provide for Lessor a sublease of facilities which
house the Lessor's transmission, relay capacity and
other related equipment. This sublease shall be upon
terms and conditions reasonably acceptable to Lessor.
Prior to Lessee executing any lLease for transmission or
relay equipment space at a Transmission Site facility,
Lessee shall give Lessor the right to review and approve
both the facilities and terms of the proposed sub-lease.

Preservation of STL/TSL. Lessee and Lessor shall use
their best efforts so that Lessor shall be lawfully
permitted to transmit signals from its studio to the
Transmit Site and from the Transmit Site to Lessor's
studio for two years after the termination of this
Agreenent.

System Construction. Upon issuance by the FcC of
appropriate authorization for the Channels at the

Transmission Site, Lessee shall within a reasonable
period of time, but not later than six (6) months
thereafter, begin construction of the transmission
facilities for the Channels. No later than twelve (12)
months after the FCC authorizes the Channels at the
Transmission Site, Lessee = shall complete the
construction of the Channels. At its expense, Lessee
shall purchase and install such transmitters,
transmission line. wmodulators. antennas, and other
eguipment as  regulied cu  uperate the Channels in
accordance with the provision of said authorization and
this Agreement. Any - equipment so used for Lessor's
exclusive behalf in said construction shall be Provided
to Lessor pursuant to Paragraph 5 hereof. (Said
equipment is hereinafter referred to as the "Provided
Equipment"). Lessee further agrees throughout the term
of this Agreement to provide Lessor with sufficient
space at the Transmission Site for any equipment
required to provide for Lessor's audio and video
transmission needs for its ITFS programming. Lessee
shall retain title to the Provided Equipment” except as
noted by Paragraph 15 herein.

Maintenance of Transmission Equipment. Subject to
Lessor's right to supervise the maintenance of this
equipment, Lessee shall maintain and operate the

Provided Equipment during the terms of this Agreement at
its expense. Lessee shall also pay all ad valorem taxes
assessed against the Provided Equipment.

Interference. Lessee shall operate the. Provided

Equipment so that such operation does not create or

8
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increase interference with electronic transmission of
any other FCC licensees entitled to protection under FcCC
rules and regulations. If Lessee's operation of the
Provided Equipment does so <create or increase
interference, Lessee shall pay all of the engineering
and legal fees necessary to resolve the interference
problem so created. ’

Alterations and Attachments. Lessee, at its own
expense, may make alterations of or attachments to the
Provided Egquipment and the equipment that is not
exclusive to Lessor's use (the "Common Equipment") such
as encoding and/or addressing equipment or other
equipment as may be reasonably required from time to
time by the nature of its business; provided however,
that such alterations or attachments do not interfere
with Lessor's signal or ongoing operations or violate
any FCC rules or regulations; and provided further that
FCC authorization, 1f required, is obtained in advance
of any such alteration or attachment at the sole cost of
Lessee. To the extent any FCC authorization pertaining
to the Provided Equipment is required, Lessor agrees to
use 1its best efforts to obtain such authorization.
Lessee shall give Lessor notice and consult with Lessor
prior to making alterations or attachments to the Common
Equipment. :

Increase In Authorized Transmission Power Requirements.
If Lessee or Lessor determines during the term of this
Agreement that an increase, or due to future technology
a decrease, i fvonamittor power is reascnably nzcessary
to better serve ics customers, the other party shall not
unreasonably withhold its consent to such action. In
this regard, Lessee's refusal to consent based on its
good faith determination that the costs of the increase
or decrease in transmitter power cannot be Jjustified
based on market conditions, after consulting with Lessor
regarding the factors behind its determination, shall be
deemed reasonable. Lessee shall, at its cost, perform
such re-engineering studies as may be reasonably
necessary and, upon completion of such re-engineering
studies, Lessor shall, at Lessee's cost, file the
appropriate applications with the FCC to secure approval
for such modification for transmitter power. Upon
approval of any such application by the FCC, Lessee
shall at its expense forthwith commence to upgrade the
transmission facilities for the Channels in accordance
with such FCC authorization.

Licensee Control and Liabilitvy. Nothing herein shall
derogate from such licensee control of operations of the
Channels that Lessor, as an FCC licensee, shall be
required to maintain and Lessee acknowledges the
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reservation by Lessor of such control.

Boosters. Lessor hereby consents pursuant to Sections
21.913(a), 21.913(g)(7), 74,985(a) and 74.985(qg)(7) of
the FCC's Rules to retransmissions of the Channels by
boosters (sometimes referred to as beam benders)
installed by lLessee. :

1) LESSOR'S RECEIVE SITES.

a)

b)

Receive Site Equipment. Attached hereto as Exhibit B is
a copy of FCC form 330, Section IV listing the receive
sites designated by Lessor to receive its ITFS
programming. Those receive sites shall be installed at
Lessee's expense with a Standard Installation. If as
the result of any relocation of the Transmit Site, the
equipment at Lessor's existing sites must be reoriented
and or upgraded, Lessee shall pay the cost of same. As
used herein for the purposes of this Agreement, the
phrase "Standard Installation” shall mean - an
installation consisting of the placement of the
ITFS/MMDS receiving antenna at an elevation (not to
exceed thirty feet above the base mounting location for
any new recelve sites constructed and solely
underwritten by Lessee), which could normally receive
the line of sight transmission from the Transmission
Site, the coupling thereto of a block down converter and
a sufficient amount of transmission line (coaxial cable)
to connect the received ITFS programming to the input
of, (i) a standard television receiver or (ii) the
receive sites internal/external distribution system. If
the signals of |Lessor's ITFS transmissions are
channel-mapped or encoded by Lessee, Lessee shall ensure
that Lessor's signals are receivable at.receive sites
without interruption of service -and in a condition of no
less of reception capability than is apparent today. at
its expense Lessee shall maintain all reception
equipment installed by Lessee pursuant to this paragraph
4({a).

New Receive Site Construction. At Lessor's request,
Lessee shall, at Lessee's expense, make a Standard
Installation at certain of Lessor's new receive sites,
in accordance with the following schedule: Beginning
six months after the Start Date, Lessor may request that
Lessee make such installations at no more than 150 new
receive sites at a rate of no more than 12 receive sites
per month.

Beginning eighteen months after the Start Date Lessor
shall have the right to request Lessee to make Standard
Installations at no more than 75 new receive sites at a
rate of no more than twelve per month.

10
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Beginning thirty months after the Start Date, Lessor
shall have the right to request Lessee to make Standard
Installations at no more than 25 new receive sites at a
rate of no more than twelve per month. '

Lessor, or Lessor's designate shall retain all such
equipment installed pursuant to paragraphs 4{a) and 4(b)
except for any addressable set top converter or such
other processing equipment agreed to installed by lLessee
which shall remain the property of Lessee.

Lessee shall have no obligation to maintain any receive
site equipment installed by Lessee pursuant to this
paragraph 4 (b) except for the set top converters.

Quality of Receive Site Signals. Lessee shall use its
best efforts to see that the same quality and strength
of the signal is received at Lessor's existing recelve
sites after any reorientation as existed before such
reorientation. To this end, prior to the Certification
Date, Lessor shall test the signals at each of Lessor's
receive sites to establish a bench mark for the quality
and strength of the transmissions at each receive site.

5) PROVISION OF EQUIPMENT.

a)

b)

ILessor's Use of Provided Eguipment. Lessee shall
provide to Lessor the Provided Equipment during the term
of this Agreement. A list of this equipment is attached
hereto as Exhibit C and incorporated by reference
herein. Lessor shall have no responsibility for the
loss of or damage to the Provided Equipment during the
term of this Agreement and Lessee shall bear all such
responsibility, provided however, that Lessor be liable
for any loss or damage to the Provided Equipment caused
by any intentional or grossly negligent act of Lessor,
its agents, affiliates, representatives or invitees.
The Provided Equipment shall be Provided to Lessor by
Lessee at no charge during the term of this Agreement.

Lessee's Use of lessor's Equipment. Lessor shall allow
Lessee to use all that equipment, provided and installed
by Lessor for Lessee's commercial use pursuant to this
Agreement. This equipment is considered to be any and
all equipment currently used in the operation of
Lessoxr's ITFS distribution system, including STL's,
transmitters, transmit antennae and receive equipment.
This equipment is hereinafter referred to as "Lessor's

Equipment”. A list of Lessor's Equipment is attached
hereto as Exhibit D and incorporated by reference
hereto. Lessee shall have the right to use such

equipment in Lessee's Wireless Cable Television System
and shall properly maintain Lessor's Equipment used by
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Lessee as noted herein at its expense. Lessee shall
return Lessor's Equipment to Lessor upon termlnatlon of
this Agreement in the same condition as it is delivered
to Lessee, ordinary wear and tear excepted. There shall
be no addltlonal conSLderatlon paid by Lessee for the
lease of this Equipment.

FEES AND OTHER FINANCIAL. CONSIDERATIONS.
a) Subscriber Rovalty Fees. Beginning on the Start Date

and continuing thereafter during the Initial and any
Renewal Terms of this Agreement thereof, Lessee shall
pay to Lessor monthly Subscriber Royalty Fees for each
of the two 4-Channel ITFS groups included within this
Agreement.

(1) Subject to the provisions of paragraph 6(a) (ii)
Lessee shall pay to Lessor the monthly per—Subscriber
Royalty Fee for each 4-channel group, reflected in
Column B below. Subject to the provisions of paragraph
6(a)(ii), in no event shall the monthly payment to be
made by Lessor to Lessee be less than the monthly
minimum payment reflected in Column C below.

A : B C
Monthly Per Sub
Number of Months Fee For Each Monthly Minimum
After Start Date 4 Channel Group Payment
1 - 12 $ .135 0
13 - 24 .155 $ 1,000
25 - 36 .175 1,500
37 — 48 .195 2,000
49 - 60 .215 3,000
61 ~ 120 .215 3,000

(ii) Advance Payment of Subscriber Rovalty Fees. For
each four channel group of ITFS Channels that is subject
to this Agreement Lessee shall make the following
prepayments of Subscriber Royalty Fees to Lessor:

a} Lessee shall pay to Lessor the sum of $25,000
within thirty days after the Start Date as
provided in Paragraph 11.

b) Lessee shall pay to Lessor the sum of $25,000
within fifteen days after the First anniversary
of the Start Date.

¢) Lessee shall pay to Lessor the sum of $33,333.33
within fifteen days after the thirtieth month
after the Start Date.
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d) Lessee shall pay to Lessor the sum of $16,666.67
within fifteen days after the thirty-sixth month
after the Start Date.

All of the prepaid Subscriber Royalty Fees paid by
Lessee shall be credited toward Lessee's obligation for
Subscriber Royalty Fees as provided in Paragraph
6(a) (1i). Until all of said prepaid Subscriber Royalty
Fees have been earned in accordance with Paragraph
6(a) (1), the monthly Subscriber Royalty Fees actually
paid by Lessee pursuant to Paragraph 6(a) (i) shall be
$1,000.00. Any earned monthly Subscriber Royalty Fee in
excess of 51,000 shall be debited against the prepaid
Subscriber Royalty Fees provided for in this Paragraph
6(a) (11) wuntil all of Lessee's prepaid Subscriber
Royalty Fees have been earned.

Computation of Subscribers / Multiplexing. All
computations of Subscriber Royalty Fees herein shall be
based upon the average number of subscribers subscribing
to Lessee's subscription television programming service:
for the Channels. As used herein, the term "Subscriber"
means a person who is paying for Lessee's basic (most
widely used) programming service. For purposes of this
paragraph the average number of subscribers shall equal
the number of subscribers as of the last day of the
prior month plus the number of subscribers as of the
last day of the current month divided by two.

For purposes of this paragraph (a) in situations where
programming is sold in bulk (that is, where a number of
viewing units are grouped for billing purposes -- such
as may be the case with hotels and some multiple
dwelling units), the number of egquivalent subscribers
shall be determined by dividing the total recurring
Basic Service monthly revenues derived from said bulk
billing point by Lessee's then prevailing retail Basic
Service monthly rate for the equivalent programming
service to individual subscribers in the Metropolitan
Area.

(i) Lessee shall have the right to incorporate a
Channel expansion or multiplex technology, thereby
increasing the number of the Channels used
pursuant to this Agreement. If Lessee so elects
and the multiplexing is not the result of a
Significant Reduction in Lessee's Air-Time, then
in addition to the fees payable as provided in
paragraph 6 (a) Lessee shall pay an additional
monthly multiplex surcharge +to the Subscriber
Royalty Fees payable pursuant to paragraph 6 (a)
and such shall be as then agreed by the parties,
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but in no event shall the increase in Subscriber
Royalty Fees that results from this surcharge be
greater than the proportionate increase in the
Basic Subscriber monthly recurring fees charged by
Lessee to its subscribers after multiplexing; less
the monthly cost to Lessee for the additional
capital investment in customer equipment
multiplexing required. For purposes of this
paragraph the monthly cost to Lessee for the
capital investment in . customer equipment which
shall be computed by amortizing the capital
investment in customer equipment shall be computed
by amortizing monthly over five years the actual
cost to Lessee of the additional subscriber
equipment at an interest rate two percent (2%)
greater than the prime lending rate then in effect
in the Metropolitan Area.

Required Certificate and Payment Dates. Lessee, shall,
within thirty (30) days of the end of each month in

which Air-Time is leased hereunder, provide Lessor with
a certificate certified as accurate and correct by an
authorized agent of Lessee showing the average number of
Basic subscribers served during said month. The
Subscriber Royalty Fees to be paid by Lessee hereunder
shall accompany each required certificate.

Right to Audit. Lessee shall for a period of three (3)
years after their creation, keep, maintain and preserve
complete and accurate records and accounts, including
all invoices, correspondence, ledgers, financial and
other records pertaining to Lessee's use Air-Time and

‘Lessor's charges hereunder; and such records and

corporate accounts shall be available for inspection and
audit at Lessee's corporate offices or at Lessee's
offices in the Metropolitan Area, as designated by
Lessee, at any time or times during the term of this
Agreement or within ninety (90) days thereafter, during
reasonable business hours, by Lessor or its nominee.
Notwithstanding the forgoing, Lessor shall be entitled
to only one audit of Lessee's records and accounts
during any calem year. Absent fraud, Lessor's review
of the records and accounts shall be limited to the
period since Lessor's last audit. In the event an error
equal to or exceeding five percent of the total is
found, Lessee shall bear all of lLessor's reasonable
costs incurred in connection with the audit, including
fees and expenses of Lessor's independent accountants.
Lessor shall provide Lessee with fifteen (15) business
days' advance notice of its intent to inspect said
records and accounts prior to being allowed to do so.
All information obtained by Lessor during any audit
herein shall be maintained by Lessor 1in strict
confidence, subject to the provisions of Paragraph 16B
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hereof.

e) Lessee's Grants to Lessor. In addition to the
Subscriber Royalty Fees payable to Lessor, Lessee shall
make the following grants to Lessor for each of the two
4-channel ITFS groups covered- by this Agreement:

(i) Lessee shall pay to Lessor the sum of $25,000.00
within 30 days after the Condition Precedent Date
as provided in Paragraph 11.

(ii) Lessee shall pay to Lessor the sum of $16,666.66
’ by the Construction Beginning Date, as provided
in paragraph 11 and 3(dj.

(1ii) Lessee shall pay to Lessor the sum of $25,000
within six months of the Start Date.

£) Fees and _Expenses. In each instance in which this
Agreement provides for the Lessor to take action at the
FCC with respect to the Channels, the FCC licenses held
by Lessor, or this Agreement, Lessee shall pay all costs
associated with any such action, including attorney's
and engineering fees and expenses. In each such
instance, however, Lessor shall obtain Lessee's prior
written consent before incurring such fees and expenses,

CONTROIL,_ OVER PROGRAMMING.

Lessee intends that only programming of a sort which would
not serve to place Lessor's reputation in the community in
jeopardy will be transmitted by Lessee on the Channels. In an
attempt to minimize disputes, recognizing the difficulties,
inherent in specifying exact standards herein, it is agreed
that Lessee shall have the right to market the programming
provided by the networks and services listed on Exhibit E.
If, however, the programming content of any of the networks
and services listed on Exhibit E materially changes in the
good faith judgment of Lessor's Board of Trustees, as
evidenced by its decision at a regular or special meeting at
which Lessee shall be given the opportunity to be heard,
Lessor shall have the right upon ninety (90) days notice, to
deny Lessee the right to continue transmitting said networks
programming on Lessor's Channels if Lessor would have the
right to deny Lessee the right to transmit said programming
under the provisions of this paragraph in the first instance.
If Lessee proposes to transmit the programming of any new
programming service on the Channels, then Lessee shall notify
Lessor in writing specifying in detail the nature of the new
programming service and Lessor shall have the right, upon
written notice served upon Lessee within thirty (30) days
after Lessor's receipt of any such notice from Lessee, to
deny to Lessee the right to transmit any programming service
on the Channels if said programming is obscene and/or
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contradicting local, state and/or federal laws or otherwise
violates any federal state or local laws or regulatlons, or
policies of Lessor. If no such denial notice is received by
Lessee within said thirty (30) days Lessee shall be
authorized to transmit all such services on the Channels for
which no denial notice is received.

8) PROSECUTION OF PETITIONS, AUTHORIZATIONS AND LICENSES.

&) Best FEfforts to Secure Approval of this Agreement. The
parties recognize that certain approvals will be
required from the FCC in order to effectuate this
Agreement. Both parties shall use their best efforts to
prepare, file and prosecute before the FCC all
petitions, waivers, applications and other documents
necessary to secure any FCC approval required to
effectuate this Agreement. Lessee shall assist in the
preparation and prosecution of such applications and
shall pay all filing fees, attorney's fees (providing
Lessee has approved of the .attorneys), engineering fees,
and all other expenses in connection therewith. Lessor
also agrees to cooperate at Lessee's sole expense with
Lessee's efforts to cause other ITFS, MMDS, MDS and OFS
operators to co-locate at the Transmission Site.
Notwithstandlng anything in this Agreement to the
contrary, it is understood that no filing shall be made
with the FCC with respect to this Agreement unless both
parties have reviewed such filing and consented in
writing to its submission and prosecution before the
FCC.

b) Further Efforts. Throughout the Initial Term, the
Renewal Term and any Additional Renewals of this
Agreement, Lessor shall use its best efforts to obtain
and maintain in force all licenses, permits and
authorizations required for Lessee and Lessor to use
the Channels as contemplated by this Agreement. When
mutually agreed by the parties and at Lessee's sole
expense, Lessor shall apply for, and use 1its best
efforts to obtain those reasonable license modifications
which would assist Lessee in its business. Lessor also
shall consider filing, at Lessee's sole expense, such
reagonable protests, comments or other petitions to deny
any other ITFS, MMDS, MDS and or OFS appllcatlons or
amendments as may be requested by Lessee in the mutual
best interests of the parties and the public. Lessor
and Lessee shall promptly notify each other of any event
of which it has knowledge that may affect any of the
licenses, permits or authorizations affecting the
Channels.

9) TERMINATION,

a) Termination of FCC Authorization. This Agreement shall
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terminate in the event that for any reason (i) Lessor
shall not be licensed on the Channels or (ii) the FcCC
shall terminate Lessor's authority to lease the Channels
in accordance with the terms of this Agreement.

Termination by Reason of Default or Nonperformance. At

the option of the non-defaulting party, this Agreement

may be terminated upon the material breach or default by
the other party of its duties and obligations hereunder
if such. breach or default is not cured by such
defaulting party and if such breach or default shall

continue for a period of thirty (30) consecutive days

after such defaulting party's receipt of notice thereof
from the non-defaulting party (or in the case of a

breach or default which is not capable of being cured in-
said thirty (30) day period, if the party in breach or
default does not, within such thirty (30) day period,

commence and diligently pursue steps to cure such breach
or default). It is understood and agreed that any
failure on the part of Lessee to make any payment
required under Paragraph 6 hereof shall be a material

breach or default of its duties and obligations
hereunder.

Termination Upon_Iessee's Exit From Market. Lessee
shall have the right to terminate this Agreement at
anytime after five years after the Start Date if Lessee
is no longer conducting its wireless pay television
business in the Metropolitan Area. To exercise this
right Lessee shall give Lessor notice at least 90 days
notice of. its intent to terminate.

Remedies to Continue. In the event of termination of
this Agreement pursuant to (a) or (b), such termination
shall not affect or diminish the rights or claims .or
remedies available in equity or "at . law to the
non-defaulting party arising by reason of a breach or
default of this Agreement. Furthermore, in the event of
a material breach or default which is not cured, the
defaulting party may elect against termination and
pursue all other remedies as permitted by law.

Specific Performance. The parties acknowledge and agree
that the rights reserved to each of them hereunder are
of a special, unigue, unusual and extraordinary
character, which gives them a peculiar value, the loss
of which cannot be reasonably or adequately compensated
for in damages in an action at law, and the wrongful
termination of this Agreement by either party will cause
the other party irreparable damage and injury.

TRANSFER OF RIGHTS AND OBLIGATIONS.
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Lessee shall have the right to assign its rights under this
lease as collateral for any financing arrangements it makes.
Lessee shall also have the right to pledge the Provided
Equlpment as collateral or security for any loans it makes,

provided, however that any pledge of the Provided Equlpment
shall be made subject to the provisions of this Agreement.

Lessee shall provide Lessor with an estoppel certificate from
any such Lender affirming that such Lender shall be bound by
the rights of Lessee in this Agreement. Lessee shall further
have the right to subcontract any portion of its obligations
under this Agreement to any partnership, Joint venture,
corporatlon or entity which Lessee may choose, provided that
Lessee glves Lessor notice of any proposed subcontracting
and, provided further, that no such subcontracting shall
release Lessee from fulfilling all of its obligations under
this Agreement. Apart from the forgoing, neither party may
assign or transfer its rights, benefits, duties or
obligaticons under this Agreement without the prior written
consent of the other, which consent shall not be unreasonably
withheld.

DATES FOR T.ESSEE'S PERFORMANCE.

Start bate. For the purpose of this Agreement, the Start
Date shall be that date given in writing by Lessee to
Lessor not more than thirty (30) days after the
authorization to Lessor by the PFCC to operate the
Channels in accordance with the terms of this Agreement,
such date to be no more than thirty (30) days after the
date of such notice.

b) Condition Precedent/Condition Precedent Date. As used
herein, "Condition Precedent" shall mean the issuance of
a Final Order by the FCC authorizing all FCC licensees in
any way affiliated with Lessee's Wireless Cable
Television System in the Metropolitan Area to locate and
build their transmission facilities at the Transmit Site.
As used herein, "Condition Precedent Date" shall mean the
date on which the Condition Precedent occurs.

¢c) Construction Beginning Date. As used herein, the
"Construction Beginning Date" is the date by which Lessee
shall begin construction of the transmission facilities
for the Channels at the transmission Site, as provided in
paragraph 3(d).

d} <Construction Completion Date. As used herein, the

, "Construction Completion Date" is the date by which
Lessee shall complete construction of the transmission
facilities for the Channels at the Transmission Site and
file to the FCC for Certification of the Channels, as
provided in paragraph 3(d).
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ANDEMNIFICATION.

Lessee shall forever protect, save and keep Lessor and its
permitted ~ successors and assigns harmless and indemnify
Lessor against and from any and all claims, demands, losses,
costs, damages, suits, judgments, penalties, expenses and
liabilities of any kind or nature whatsoever, including
reasonable attorneys' fees, which arise directly and
indirectly out of (i) the negligence or willful misconduct of
Lessee, 1ts agents or employees, in connection with the
performance of this Agreement, (ii) any programming
transmitted by Lessee pursuant to this Agreement, (iii) any
and all dealing by Lessee or any of its authorized agents or
subcontractors with the public, third parties and subscribers
to the Lessee's programming service or (iv) any maintenance,
installation or other work performed by Lessee or any
authorized agent or subcontractor under this Agreement.

Lessor shall notify Lessee of any stated claim for indemnity
promptly upon receipt of same. Lessor shall have the optioh
to defend, at its own expense, any claims arising under this
Paragraph. If Lessee assumes the defense of any such claim,
Lessor shall delegate complete and sole authority to the
Lessee in the defense thereof; provided, however, that Lessee
shall not settle any such claim in any manner that would
restrict Lessor's rights to the full' enjoyment of the
provisions of this Agreement or would subject Lessee to any
liability without Lessor's prior written consent. In the
event that Lessee assumes the defense of a claim, Lessor may
participate in the defense of the claim at its own expense.
Nothing herein. shall be construed as a waiver of Lessor's
governmental immunity.

INSURANCE.

a) Policies Reguired. At its expense, Lessee shall secure
and maintain with financially reputable insurers,
authorized to do business within the State of Texas, one
or more policies of insurance insuring the Provided
Equipment and Lessee's utilization of the cChannels
against casualty and other 1losses of the kinds
customarily insured against by firms of established
reputations engaged in the same or similar line of
business, of such types and in such amounts as are
customarily carried under similar circumstances by such
firms, including, without limitations: (i) "All risk®
property insurance covering the Provided Equipment and
the Common Equipment to the extent of one hundred
percent (100%) of its full replacement value without
deduction for depreciation: (ii) comprehensive general
public liability insurance covering liability resulting
from Lessee's operation of the Provided Equipment on an
occurrence basis having minimum limits of liability in
an amount of not less than one million dollars-
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($1,000,000.00) for bodily injury, personal injury or
death to any person or persons in any one occurrence,
and not less than two million dollars ($2,000,000.00) in
the aggregate for all such losses during each policy
year, and not less than one million dollars
($1,000,000.00) with respect to damage to property;
(iii) all workers compensation, automobile liability ang
similar insurance required by law.

b) Insurance Policy Forms. All policies of insurance
required by this paragraph shall, where appropriate,
designate Lessor as either the insured party or as a
name additional insured, shall be written as primary
policies, not contributory with and not in excess of any
coverage which Lessor shall carry, and shall contain a
provision that the issuer shall give to Lessor thirty
- (30) days prior written notice of any cancellation or
lapse of such insurance or of any. change in the coverage
thereof.

c) Proof of Insurance. Executed copies of the policies of
insurance required under this section or certificates
thereof shall be delivered to Lessor not later than ten
(10) days prior to the Start Date. Lessee shall furnish
Lessor evidence of renewal of each such policy not later
than thirty (30) days prior to the expiration of the
term thereof. -

RELATIONSHTP OF PARTIES.

Lessor and Lessee by the provisions of this Agreement intend
to enter an Air-Time Lease relationship and not a joint
venture. They will carry out this Agreement to preserve that
intent. Neither party shall represent itself as the other
party, nor as having any relationship with one another,
except as Lessor and Lessee under the terms of this
Agreement.

PURCHASE OPTION.

a) Lessor's Option - No_ Default. In the event that this
Agreement is terminated by reason other than by default
by Lessor or Lessee, Lessor shall have the option to
purchase the Provided Equipment used exclusively for
Lessor's ITFS license. ‘Any equipment which is used in a
shared fashion (such as transmit antenna, decoders,
combiners) ("Common Equipment®) in providing signals
other than Lessor's signals and excluded from " this
option to purchase. The intent of the purchase option
provided for in Paragraph 15 (a) and (b) is to provide
Lessor with the capability to continue to perform
pursuant to Lessor's ITFS: license. The purchase price
shall be the then book value (depreciated cost of
assets) of said equipment as noted above. The equipment
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subject to Lessor's purchase option, with the
depreciation schedule to be utilized by Lessee, and the
Common Equipment not subject ' to Lessor's purchase
option, are listed in Exhibit C to this Agreement.

b) Lessor's Default. If this Agreement is terminated by
reason of Lessor's default, Lessor shall have the same
option to purchase the Provided Equipment described in
paragraph 15 (a) except that the price to be paid shall
be the lesser of (i) the initial cost of all equipment
purchased by Lessee for said equipment, or ({ii) the cost
to replace the equipment at the time of the exercise of
the option.

c) Lessee!s Default. If this Agreement is terminated due
to Lessee's default, Lessor shall have the same option
to purchase the Provided Equipment described in
paragraph 15(a) except the purchase price shall be $1.

a) Lessee's Option to Purchase Frequencies. If during any
term of this Agreement the FCC modifies its rules so as
to enable Lessee to be licensed to operate the ITFS
frequencies, Lessee shall have a right of first refusal
to acquire the licenses for the Channels subject to the
same terms and conditions as the right provided for in
paragraph 1 (c¢).

NON-DISCLOSURE.

Lessor acknowledges that there may be made available to it
pursuant to this Agreement proprietary information and
certain business and marketing techniques, services of Lessee
and matters relating to the encoding and/or decoding system
associated with 'the equipment for the Channels and its
patented processes, including, but  not limited to,
improvements, ' innovations, adaptations, inventions, results
or experimentation, processes and methods, whether or nét
deemed patentable, (all herein referred to as "Confidential
Information"). Lessor acknowledges that this Confidential
Information has been developed by ‘Lessee at considerable
effort and expense and represents special, unique and
valuable.proprietary assets of Lessee, the value of which may
be destroyed by unauthorized dissemination. Lessee shall
clearly lidentify at the time of delivery to Lessor all
information that lessee considers "Confidential Information."
Confidential Information shall not include information which
(i) is or becomes generally available to the public, other
than as a result of an unauthorized disclosure by Lessor or
any of its employees, representatives or agents, (ii) was
available to the Lessor on a non-confidential basis prior to
its disclosure to Lessor, or (iii) becomes available to the
Lessor on a non-confidential basis from a source other than
Lessee or Lessee's representatives, provided that such source
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is not bound by a confidentiality agreement with Lessee or is
not otherwise prohibited from transmitting the information to
Lessor. Accordingly, Lessor covenants and agrees that,
except as may be required for the performance of this
Agreement, or compliance with any applicable law, neither it
nor any of its employees, representatives, agents or
affiliates shall disclose such Confidential Information to
any third person, firm, corporation or other entity for any
reason whatscever, said undertaking to be enforceable by
injunctive or other equitable relief to prevent any violation
or threatened violation thereof. 1In the event "that Lessor
receives a request for the disclosure of confidential
information in accordance with the Texas Open Records Act or
other provision of applicable law, Lessor shall promptly
notify Lessee of such request. Lessor shall cooperate with
Lessee, at Lessee's sole cost and expense, in protecting such
information from disclosure in accordance with the procedures
established by the Texas Open Records Act or other applicable
law; however, a disclosure made in compliance with the Texas
open records act or other applicable law shall not be deemed
to be a violation of this Agreement. It is agreed that
Lessor's obligation under this Section shall be fo use its
reasonable efforts to inform its employees, representatives,
agents and affiliates of the confidentiality obligations
imposed by this Section 16 and to assist Lessee at Lessee's
expense in any action at law or in equity to protect Lessee's
confidential information. Lessor shall have no liability to
Lessee for the actions of any employee, representative,
agent, or affiliate, if Lessor has complied with its
obligations as set forth in the previous sentence and has not
specifically authorized a disclosure of confidential
information in violation of this provision.

FORCE MAJEURE.

If by reason of force majeure either party is unable in whole
or in part to perform its obligations hereunder, the party
shall not be deemed in violation of default during the period
of such inability; provided however that this Paragraph shall
not excuse Lessee from paying any monthly ninimum fees
required by Paragraph 6 of this Agreement. As used herein,
the phrase "Force Majeure', shall mean the following: acts
of God, acts of public enemies, orders of any branch of the
government of the United States of America, any state or any
political subdivisions, thereof which are not the result of a
breach of the Agreement, orders of any or military authority,
insurrections, riots, epidemics, fires, civil disturbances,
explosions, or any other cause or event not reasonably within
the control of the adversely affected party.

CONDITION PRECEDENT.

This Agreement is conditioned on the issuance of a Final
Order by the FCC granting Lessor authorization to operate the
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Channels in the Metropolitan Area for the uses contemplated
under this Agreement from the Transmission Site. By "Final
Order"” the parties mean an action or order of the FCC which
is not reversed, stayed, enjoined, vacated, set aside,
annulled or suspended and with respect to which no
timely-filed request for administrative or judicial review is
pending and as to which the time for filing any such request,
or for the FCC to set aside the action on its own motion, has
expired.

Lessee shall use its best efforts to cause the Condition
Precedent as defined in paragraph 11, to occur within two
years of the date the FCC accepts the applications for
settlement and migration to be filed. If the Condition
Precedent has not occurred within two years of said date then
Lessor shall have the right upon Tnotice to Lessee, to
terminate this Agreement. TLessor shall not, however, have
the right to terminate any Market Reconfiquration Agreement
as described in Paragraph 19 below.

RECONFIGURATION APPLICATIONS.

a) The parties acknowledge that for technical reasons Lessor

would prefer to migrate WHQ-281 from the F Group channels
to channels elsewhere in the electromagnetic spectrum and
the C Group channels are the only such channels that may
become available to Lessor for such migration. Lessee
agrees to utilize its reasonable best efforts to reach
agreements with Hispanic Information and
Telecommunications Network, Inc. ("HITN") and such other
persons as may be required to permit Lessor to modify its
license for WHQ-281 to specify the C Group channels. In
the event that Lessee is able to reach such agreements,
Lessee shall use its best efforts to prepare and deliver
to Lessor both: (1) an application for modification of
the license for WHQ-281 to specify the C Group channels,
to relocate to Transmission Site and to otherwise conform
WHQ-281 to reasonably acceptable technical specifications
'set forth and (2) an application for modification of the
license for WHR-492 to relocate to the Transmission Site
and to otherwise conform to reasonably acceptable
technical specifications, each of which shall expressly
provide that it is contingent upon a grant of the .other.

b) In the event that Lessee is unable to reach such
agreements, Lessee shall use its best efforts to prepare
and deliver to Lessor both: (1) an application for
‘modification of the license for WHQ-281 to specify the G
Group channels, to relocate to the Transmission Site and
to otherwise conform WHQ-281 to reasonably acceptable
technical specifications; and (2) an application for
modification of the license for WHR-492 to relocate to
the Transmission Site and to otherwise conform WHR-492 to
reasonably acceptable technical specifications, each of
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which shall expressly provide that it is contingent upon
a grant of the other.

c) In the event Lessee 1is unable +to ©provide such
applications within twelve months of the date hereof,
this Agreement shall terminate. In the event Lessee
provides such applications within twelve months of the
date hereof, and subject to Subparagraph d), Lessor shall
promptly execute such applications and deliver them to
PCTV for filing. Such applications as Lessee provides
are hereinafter referred to as the "Relocation
Applications" and the channels specified therein are
herein referred to as the "Channels".

d) The parties acknowledge that Lessee is attempting to
co-locate as many of the 2.5 GHz band channels as
possible at whichever site it selects as the Transmission
Site and desires to file as many of the necessary
applications as possible simultaneously and in a
coordinated manner. Therefore, Lessor agrees that if
requested to do so by Lessee within twelve months of the
date hereof, it will enter into a Market Reconfiguration
Agreement in substantially the form of Exhibit F (subject
to revision to reflect the identity of this Transmission
Site and the participants in the agreement) provided that
the applications to be filed by it thereunder comport
with the requirements of Subparagraphs a) or b).

NOTICE.

Any notice required or permitted to be given under any
provision of this Agreement shall be delivered personally or
by certified mail to the address of the recipient first
written above or such other address as shall be designated by
the party on three day's notice. All notices shall be
effective upon receipt. Notices may be sent by facsimile
transmission to the number authorized in writing by a party,
with a confirming copy mailed to the recipient at the
recipient's address for notice. All notices for Lessee shall
be directed to the attention of its President. All notices
to Lessor should be directed to the attention of its
Executive Director. A copy of any Notice to Lessee (which
shall not constitute official notice) shall be sent to:

Mr. William R. Scott

Allen, Korkowskl & Associates
122-125 North Garrard Street
Rantoul, IL 61866

A copy of any notice to Lessor (which shall not constitute
notice) shall be sent to:

Mr. Max M. Addisocn
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21)

22)

23)

24)

R-IV/HOU~{(6)
December 17, 1991

Bracewell, Patterson .
2900 South Tower, Pennzoil Place
Houston, TX 77002-2781

and Instructional Television Operations Dept.

7145 W. Tidwell Road
Houston, TX 77092-2096

SEVERABILITY.,

Should any court or agency determine that any provision of
this Agreement is invalid, the remainder Qf the Agreement
shall remain in effect.

VENUE_AND INTERPRETATION.

Venue for any cause of action brought by or between Lessor or
Lessee relating to this Agreement, shall be in Harris County,
Texas and all provisions of this Agreement shall be construed
under the laws of the State of Texas.

COUNTERPARTS.

This Agreement may be executed in one or more counterparts
each of which shall be deemed an original, but all of which
shall constitute one and the s=ame instrument, and shall be
effective when each of the parties hereto shall have
delivered to it this Agreement duly executed by each of the
other parties hereto.

ENTTIRE AGREEMENT.

This Agreement constitutes the entire Agreement between the

‘parties and supersedes all prior oral or written provisions

of any kind. The parties further agree that this Agreement
may only be modified by written Agreement signed by both"
parties.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement at
Houston, Texas as of the date and year first written above.

REGION IV EDUCATION SERVICE CENTER "PEOPLE'S CHOICE TV OF HOUSTON
INC. (Lessor) A Delaware Corporation (Lessee)

Its 4€§£Qa115221‘¢2%e?zﬁ Its President
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ADDENDUM TO AGREEMENT

Thls aAddendun to Rgreement ("Addendum®") is made by and
between thae Region IV Educational Service Center ("Lessor"),
and Peoples Choice T.V. of Houston, Inc. ("Lessee"), who agrae
as follows:

1. Addendum to Agreement. ILessor and Lessece are parties to
that certain ITFS Air Time Royalty Agreement ("Agreement™")
dated as of the date of this addendum. As a condition to the
effectiveness of the Agreement, Lessee and ILessor agree that
the Agreement is amended as set forth in this addendum.

2. Right of Firat Refusal, The first sentence of Paragraph
1(C) 1s amended to read in its entirety as follows:

If this Agreement is not renewed upon expiration of its
ten year Initial Term (other than a non-renewal undey
Paragraphs 9(B) or 9(C)), Lessee shall have a one time
a right of first refusal on any competing proposals for
lease agreements or transfer or assignment of all or any
part of the Channels received by Lessor within sixty (60)
months after the expiration of the Initial Term. .

3. Intarest. A new paragraph (g) is added to ﬁaragraph 6
©of the Agreement to read in its entirety as follows:

qg) Pazt Due Interest. In the event that Lessee failsg
to make a payment within the time periocd reguired
herein, such late payment shall bear interest on an
annual basis commencing 30 days ‘after the due data
at the lesser of (i) the prime rate in effect in
the Metropolitan area plus 2 percent or (11) the

- highest lawful rate,

Executed as of December —r 1991.

REGION IV EDUCATION PEOPLES CHOICE T.V.

SERVICE CENTER PARTNERS OF HOUSTON, INC.
N

B (ot o trie By:

ame ; - il Name:

Title: M:&__/ﬁ_ Title:

FHAN7002001002
00301862.00C



Houston, TX
B Group

WAU?31

CTCNet Reply to Opposition Exhibit 3-E
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AMENDED AND RESTATED
ITFS EXCESS CAPACITY LEASE AGREEMENT

THIS AMENDED AND RESTATED ITFS EXCESS CAPACITY LEASE
AGREEMENT (the “Amended Agreement”) is made effective as of June 1, 2002 (the
“Effective Date) by and between The University of Texas Health Science Center at Houston, a
state institution of higher education (“Health Center”) and People’s Choice TV of Houston, Inc.
(“Sprint™), a wholly-owned subsidiary of Sprint Corporation. -

WHEREAS, Health Center operates Instructional Television Fixed Service
(“ITFS™) calt sign WAU-31 in Houston, Texas from a site located at 1000 Lovisiana Street
(29 degrees, 45 minutes, 30 seconds latitude North, 95 degrees, 22 minutes, 3 seconds longitude
West) in Houston, Texas (the “Transmit Site”) utilizing the four 6 MHz channels designated at
2506-2512 MHz (B1), 2518-2524 MHz (B2), 2530-2536 MHz (B3), and 2542-2548 MHz (B4) _
(each, a “Channel” and collectively, the “Channels”) pursuant to a license issued by the Federal
Communications Commission (the “FCC”); and

WHEREAS, Sprint operates a wireless communications system in the Houston
area that utilizes multiple ITFS and Muitipoint Distribution Service (“MDS”} channels that are
licensed by the FCC either to Sprint or to others who lease capacity to Sprint to provide video
and data services; and

WHEREAS, Sprint and Health Center are parties to that certain Instructional
Television Fixed Service (ITFS) Lease Agreement For Excess Airtime Capacity, dated
November 12, 1992, as amended by Amendment No. One dated on or about January 1, 1995
(collectively, the “Existing Agreement”) pursnant to which Sprint leases from Health Center
certain excess capacity on Health Center’s ITFS facilities for commercial use; and

WHEREAS, the FCC has recently adopted new rules and policies with respect to
the manner in which MDS and Health Centers and commercizal lessee’s may utilize the MDS and
ITFS spectrum, and Health Center and Sprint desire to amend and restate the Existing Agreement
to reflect the increased flexibility afforded under the FCC’s new rules and policies, to promote a
substantial reconfiguration of Sprint’s transmission system (including the Channels) to permit the
efficient use of MDS and ITFS spectnum for the distribution of digital, two-way broadband
video, voice, data and other possible services, and to provide for the continued ability of Health
Center to transmit from the Transmit Site during and following the term of this Amended
Agreement. -

NOW THEREFORE, in consideration of the mutual promises, undertakings,
covenants and conditions set forth herein, Health Center and Sprint agree as follows:

SECTION1. Edffect on Existing Agreement. As of the Effective Date, this Amended
Agreement supersedes and replaces the Existing Agreement in its entirety, except that Sprint will
be obligated to pay to Health Center all periodic leasing fees due under Article VII of the
Existing Agreement for Sprint’s use of the Channels through the conclusion of the month in
which the Effective Date occurs.
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SECTION?2. Term of Amended Agreement. Subject to the provisions for earlier
termination contained in Section 10 hereof, this Amended Agreement will extend for: (2) an
initial term of five (5) years from the Effective Date (the “Initial Term”); (b) two additional terms
of five (5) years each {each a “Renewal Term”) unless Sprint notifies Health Center at least
ninety (90) days before the end of the Initial Term or the first Renewal Term, as the case may be,
that Sprint elects not to extend this Amended Agreement for the upcoming Renewal Term; and
(c) should the FCC during the Initial Term or any Renewal Term revise its rules and policies to
allow the length of leases of ITFS excess capacity to extend beyond fifteen (15) years, such
number of additional tenns of one (1) year each as are permitted by the FCC (each an “Extension
Term”) unless Sprint notifies Health Center at least ninety (90) days before the end of the second
Renewal Term or the then-current Extension Term, as the case may be, that Sprint elects not to
extend this Amended Agreement for the upcoming Extension Term. The Initial Term, any
Renewal Term that goes into effect, and any Extension Term that goes into effect will herein be
referred to collectively as the “Term.”

SECTION3. System Licensing and Deployment. Health Center acknowledges that,
although the Channels are currently operating from the Transmit Site utilizing analog
modulation, Sprint is entering into this Amended Agreement in contemplation of the use of the
Channels in the deployment of a complex two-way broadband wircless system utilizing MDS
and ITFS spectrum licensed to multiple parties and that, in the design of this system, Sprint may
employ, among other techniques, digitization, cellularization, sectorization, subchannelization
and/or superchanmelization of some or all of the MDS and ITFS spectrum in order to increase
spectral efficiency and minimize intra-system and inter-system interference. In furtherance of
their objectives, the parties agree, subject to the other terms and conditions of this Amended
Agreement (including, without limitation, the reimbursement by Sprint of the reasonable
expenses incurred by Health Center pursuant to Sections 3.A. through 3.F., both inclusive) as
follows:

A, Applications for New or Modified Facilities. Provided that the
facilities proposed in such applications will not have a material adverse effect on the
ability of Sprint to deliver Health Center’s Services (as such term is defined in
Section 5.C.i) to the ITFS Receive Sites (as such term is defined in Section 4.B) from the
Transmit Site and subject to the provisions of Section 3.E., Health Center will complete,
submit to the FCC on such date as requested by Sprint, and prosecute such applications
for new response station hubs, for new high-power boosters, for any modification to
facilities utilizing the Channels (including changes in location, power, polarization,
antenna system design or coverage, or modulation) or for the addition of the I channels
associated with the Channels (in which case such I channels shall be considered Channels -
for purposes of this Amended Agreement) as Sprint requests from time to time during the
Term. Sprint will provide Health Center with the engineering portion of any application
to be completed, submitted and prosecuted pursuant to this Section at least thirty (30)
days in advance of the filing date specified by Sprint.

B.  Channel Swaps. Provided that it will not have a material adverse
effect on the ability of Sprint to deliver Health Center’s Services to the ITFS Receive
Sites from the Transmit Site and subject to the provisions of Section 3.E., Health Center
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will complete, submit to the FCC on such date as requested by Sprint, and prosecute such
applications as Sprint may request to effectuate an exchange of one or more of the
Channels for the same number of other ITFS or MDS channels (except MDS Channel
2A) licensed in the same general geographic area as the Channels, and will thereafter
consummate such exchange. Effective upon consummation of such exchange, any
Channel(s) assigned by Health Center will no longer be considered as a Channel for
purposes of this Amended Agreement, and any channel(s) assigned to Health Center wiil
be considered a Channel for purposes of this Amended Agreement. "

C. Coordination With Other Licensees. Provided that the facilities
contemplated by such document will not have a material adverse effect on the ability of
Sprint to deliver Health Center’s Services to the ITFS Receive Sites from the Transmit
Site and subject to the provisions of Section 3.E., Health Center agrees, upon request of
Sprint, to execute and return to Sprint within fourteen (14) days of receipt any market __
coordination agreement, interference consent or similar document consenting to facilities
of another licensee that would not otherwise be permitted under the FCC’s rules and
policies (a “Coordination Document™).

D. Prosecution of Applications. Health Center will cooperate in
Sprint’s efforts to prepare, file and prosecute, at Sprint’s expense, all necessary application
amendments, briefs, pleadings, petitions for reconsideration, applications for review, waiver
requests, documents and supporting data, and take all such actions and give all such notices
as may be required or requested by the FCC or as may be appropriate to expedite the grant
of the applications filed under this Amended Agreement without conditions materially
adverse to Health Center and Sprint. In the event any person petitions the FCC to deny one
or more of the FCC applications filed under this Amended Agreement or otherwise opposes
one or more of such applications before the FCC, or in the event the FCC enters an order
granting one or more of such applications and any person petitions for reconsideration or
review of such order before the FCC or appeals or applies for review in any judicial
proceeding, then if requested to do so by Sprint, Health Center must oppose such petition
before the FCC or defend such order of the FCC diligently and in absolute good faith, to the
end that the objectives contemplated by this Amended Agreement may be achieved,
provided, bowever, any such defense and/or prosecution shall be subject to the approval by
the Health Center and, in the case of litigation, the Texas Attomey General. In the event
that the FCC denies one or more of the applications submitted under this Amended
Agreement or grants one or more of such applications with conditions materially adverse to
Sprint, then if requested to do so by Sprint, Health Center must seek reconsideration or
review of such action diligently and in absolutc good faith, to the end thatsthe objectives
contemplated by this Amended Agreement may be achieved.

E. Withdrawal of Application, Cancellation of Authorization or
Delay in Construction. Health Center acknowledges that due to the complexities
inherent in designing two-way digital broadband systems consistent with the FCC’s rules
and policies and coordinating such designs among multiple MDS and Health Centers or
for other reasons, Sprint may, in its sole discretion, elect not to construct or operate
facilities authorized to Health Center by the FCC in granting an dpplication submitted

IC 311999 3




pursuant to Section 3.A. Upon request of Sprint, Health Center agrees that it will
withdraw any pending application submitted pursuant to Sections 3.A. or 3.B., retum to
the FCC for cancellation any authorization secured by grant of an application submitted
pursuant to Sections 3.A. or 3.8, or withdraw any filing submitied pursuant to
Section 3.D. In addition, if requested to do so by Sprint, Health Center must complete,
submit to the FCC on such date as requested by Sprint and prosecute an application for
additional time to construet any facility authorized by grant of an application submitted
pursnant to Section 3.A. or to consummate any channel swap authorized pursnant to an
application submitted pursuant to Section 3.B.

F. Permissible Modifications, Low-Power Boosters, Etc. Provided
that the facilities will not have a material adverse effect on the ability of Sprint to deliver
Health Center’s Services to the ITFS Receive Sites from the Transmit Site, Sprint may
install facilities (including low-power boosters) or make facility modifications that are __
permitted under the FCC’s rules without prior FCC authorization. Sprint will provide
Health Center with the engineering portion of any notice or notification to be completed,
submitted to the FCC and prosecuted pursuant to this Section at least thirty (30) days in
advance of the installation or modification. Upon notice by Sprint of such installation or
modification, Health Center will complete, submit to the FCC on such date as requested
by Sprint and prosecute such notices or notifications as are required under the FCC’s
rules.

G. Reimbursement of Reasonable Expenses. Sprint agrees to
reimburse Health Center’s reasonable engineering and legal costs to review the technical
portion, complete and prosecute pursuant to Section 3.D. any application to be submitted
pursuant to Sections 3.A. and 3.B., to review any Coordination Document submitted
pursuant to Section 3.C., or to review and complete any submission requested pursuant to
Section 3.E. or Section 3.F., provided that, if requested in writing by Sprint, Health
Center has given Sprint a good faith written estimate of such costs prior to tncurring them
and, in the event Sprint objects within a reasonable time in writing to such estimate as
excessive, Health Center has made a good faith effort to address Sprint’s concerns.

H.  Amelioration of Adverse Effect. In the event that facilities
operated as the result of either (i) the grant of any application submitted by Heaith Center
pursuzant to Sections 3.A. or 3.B., (ii) the submission to the FCC of any Coordination
Agreement executed by Health Center pursuant to Section 3.C., or (iii) any notificatton
submitted by Health Center pursuant to Section 3.F., actually has a material adverse effect
on the ability of Sprint to deliver Health Center’s Services to the ITFS Receive Sites from
the Transmit Site, Sprint will ameliorate the material adverse effect at its sole cost and
expense. Health Center will fully cooperate with Sprint’s efforts to ameliorate such
material adverse effect.

L Notification Zones. Health Center agrees that neither Sprint nor
any FCC licensee providing MDS or ITFS capacity to Health Center will be required
either to provide advance notice to Health Center prior to any response station
installation, or to professionally install any response station. In the event that Health
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Center experiences interference due to block downconverter overload at an ITFS Receive
Site it belicves may be caused by a response station operated by or on bebalf of Sprint,
Sprint agrees to fully cooperate in curing such interference as follows: (i) upon request,
Sprint will provide Health Center a list of all response stations installed within five miles
of the affected ITFS Receive Site; (i) Sprint will immediately assign a technical
representative to assist in identifying the source of the interference; and (iii) if it is
determined that one or more of Sprint’s response stations are the source of the
interference, Sprint will promptly cure the interference at Sprint’s cost.and expense.
Health Center shall fully cooperate with Sprint’s efforts to cure such interference.

J. Transmission Equipment.

i Provision of Transmission Equipment. Throughout the

Term, Sprint will provide Health Center, at no cost, with the use of such _

transmitters, combiners, waveguide or coaxial cable, fransmission or response
station hub antennas and associated combiners, jumpers and connectors (some or
all of which may be shared with other licensees) as is required to construct the
transmission facilities curently authorized by the FCC for the Channels or
subsequently authorized pursuant to Sections3.A. or 3B. (unless such
authorization is returned to the FCC by Health Center for cancellation pursuant to
Section 3.E.) or for which a notification is submitted pursuant to Section 3.F.
(collectively, the ‘“Provided Transmission Equipment”). A list of the Provided
Transmission Equipment is included on Exhibit A hereto. In the event that Sprint
elects to digitally compress the Channels pursnant to Section 5.A., prior to
commencing digital transmissions Sprint will provide Health Center at no cost
with shared use of a Sprint digital controller and with use of one digital encoder,
which Sprint may, at its sole discretion, install either at Health Center’s program
origination facility or at the Transmit Site (in which case Sprint will provide space
for such encoder at no cost). Such controller and encoder shall become Provided
Transmission Equipment. Subject to the provisions of Section 3.L.1ii., Sprint wiil
retain title to the Provided Transmission Equipment and will be responsible for
the payment of all ad valorem taxes and other charges assessed against the
Provided Transmission Equipment during the Term. Sprint, at its own cost and
expense, may make such alterations of or attachments to the Provided
Transmission Equipment as may be reasonably required from time to time by the
nature of its business; provided however, that such alterations or attachinents may
not result in a material adverse effect on the transmission of Heéalth Center’s
Services from the Transmit Site to the ITFS Receive Sites or violate any FCC
rule.

it STL Equipment. Effective June 1, 2002 and continuing
throughout the Term, Sprint will provide Health Center, at no cost, with the use of
such transmission and réception equipment as is required to construct a point-to-
point microwave link capable of transmitting two Program Tracks from Health
Center’s location to the Transmit Site (the “STL Equipment™). As an alternative
to a point-to-point microwave link, Sprint will reimburse Health Center for the
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cost of a broadcast quality direct fiber communications link provided by a third
party provider and a nonbroadcast quality appropriate backup line (e.g., a T-1 line)
from the Health Center’s location to the Transmission site. A list of the STL
Equipment or fiber link provider with associated costs as of the Effective Date is
also included on Exhibit A. Subject to the provisions of Section 3.L.iii., Sprint
will retain title 1o the STL Equipment and will be responsible for the payment of
all ad valorem taxes and other charges assessed against the STL Equipment
during the Term. -

iii. ~ Operation and Maintenance. Sprint will, at its sole
expense (but subject to Health Center’s right to supervise the maintenance and
operation of the equipment operating under its FCC authorizations), maintain and
operate the Provided Transmission Equipment and the STL Equipment during the

Term in good working order in compliance with the FCC’s rules and sound =

engineering practices. Health Center will promptly provide written notice to
Sprint if any of the Provided Transmission Equipment or the STL Equipment is
not maintained in compliance with the foregoing sentence. The Provided
Transmission Equipment and the STL Equipment may be replaced or repaired, at
Sprint’s sole discretion, from time to time for maintenance purposes, to complete
construction of subsequently authorized facilities, or for other purposes and
Exhibit A will be deemed amended accordingly. Sprint will have no liability to
Health Center for any losses or damages Health Center may suffer due to any
malfunction of the Provided Transmission Equipment, the STL Equipment or any
other equipment utilized by Sprint to deliver Health Center’s Service to the
Receive Sites from the Transmit Site, unless such losses or damages result
directly from any willfut act or gross negligence of Sprint or any of its employees
or agents.

K. Site Availability. During the Term, Sprint will be responsible, at

its sole cost and expense, for securing the rooftop, transmission tower, and equipment
room space necessary for the instaltation of the transmission facilities authorized to
Health Center for the Channels pursuant to this Amended Agreement. In addition, during
the Term Sprint will provide space at the Transmit Site for the installation of the
reception portion of the STL Equipment and, should Sprint elect pursuant to
Section 4.C . to install a digital encoder at the Transmit Site, such digital encoder.
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L. Post-Agreement Considerations.

L License at Transmit Site. Upon expiration of the Term or
the termination of this Amended Agreement pursuant to Section 10, Sprint will
immediately cease use of the Channels. Upon expiration of the Term or the
termination of this Amended Agreement pursuant to Section 10, unless Health
Center holds an FCC authorization for one 6 MHz, channel at the Transmit Site
that can serve the ITFS Receive Sites, Sprint will arrange at no cost to Health
Center such channel swaps as are necessary for Health Center to thereafier hold an
FCC authorization for one 6 MHz channel at the Transmit Site that can serve the
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ITFS Receive Sites. Pending the consummation of any such channel swap, Sprint
will at no cost provide Health Center (through channel loading and/or channel
shifting, at Sprint’s sole discretion) sufficient capacity in its system to deliver
Health Center’s Services to the ITFS Receive Sites from the Transmit Site.

ii. Contioned Operation At Transmit Site. Upon expiration
or termination of this Amended Agreement (other than termination by Sprint
pursuant to Section 10.A,), for so long as Sprint, in its sole discretion, utilizes
space at the Transmit Site for other MDS or ITFS facilities leased or owned by it,
Sprint will permit Health Center shared access to any MDS/ITFS combiner,
waveguide or transmission antenna at the Transmit Site owned by Sprint, and
space for one ITFS transmitter, the reception portion of the STL Equipment and,
should Sprint have elected pursuant to Section 4.C.i. to install a digital encoder at
the Transmit Site, such digital encoder, provided: (a)that Health Center
reimburses Sprint for its pro rata share (calculated based on the ratio of 6 MHz to
the total amount of spectrum licensed to the other MDS and ITFS facilities
sharing such equipment) of the value of the shared equipment and of the ongoing
costs of owning or leasing such space (including lease fees, utility expenses, taxes,
costs of maintenance and repair of the shared equipment or space, any tower or
building on which the equipment is mounted or in which the equipment is stored,
and the systems for lighting, heating, ventilating, and cooling the space); (b) that
such use by Health Center does not have a material adverse effect upon Sprint or
its business or any other MDS or Health Center sharing the equipment or space;
and {c)any lease pursuant to which Sprint is operating at the Transmit Site
permits Sprint to allow Health Center occupancy, which permission Sprint will
use comumercially reasonable efforts to secure.

iii. Option to Purchase Equipment.

(a)  Upon expiration of the Term or the termination of
this Amended Agreement pursuant to Section 10, Health Center will have
the option to purchase the transmitter being utilized at the Transmit Site to
transmit Health Center’s Service and the STL Equipment, or, at Sprint’s
sole discretion, comparable equipment. Such option may be exercised by
giving written notice to Sprint within fifteen (15) days of the expiration of
the Term or the termination of this Amended Agreement pursuant to
Section 10. The parties will use commercially reasonable efforts to
consummate the transaction as soon as practicable or, if a ghannel swap
pursuant to Section 3.L.i. is required, upon the consummation of such
channel swap. The purchase price for the transmitter and the STL
Equipment will be unless this Amended Agreement has
been terminated by Sprint pursuant to Section 10.A.), in which case it will
be the lesser of the replacement cost or fair market value.

{b)  Upon expiration of the Term or the termination of
this Amended Agreement pursuant to Section 10 (unless this Amended




SECTION 4.

Agreement is terminated by Sprint pursuant to Section 10.A.), Heaith
Center will have the option to purchase the ITFS combiner, waveguide or
transmission antenna being utilized at the Transmit Site to transmit Health
Center’s Service or, at Sprint’s sole discretion, comparable equipment.
Such option may be exercised by giving written notice to Sprint within
fifteen (15) days of the expiration of the Term or the termination of this
Amended Agreement pursuant to Section 10. The parties will use
commercially reasonable efforts to consummate the transactiqn as soon as
practicable or, if a channel swap pursuant to Section 3.L.i. is required,
upon the consummation of such channel swap. If this Amended
Agreement expires, is terminated by Sprint pursuant to Section 10.A., or is
terminated pursuant to Section 10.B., the purchase price for the equipment
made available pursuant to this Section or comparable equipment will be
the lesser of (i) its fair market value as determined by an appraiser
acceptable to both parties or (ii) its replacement cost. If this Amended
Agreement is terminated by Health Center pursuant to Section 10.A., the
purchase price for any or all of such equipment or comparable equipment
will be

{c) Upon expiration of the Term or the termination of

‘this Amended Agreement pursuant to Section 10, Health Center will have

the option to purchase the Provided Transmission Equipment other than
any Provided Transmission Equipment that Health Center has an option to
purchase pursuant to Sections 3.L.iii.(a} and 3.L.iii.(b) as such exists at the
time, or, at Sprint's sole discretion, equipment comparable to such
equipment, Such option may be exercised by giving written notice to
Sprint within fifieen (15) days of the expiration of the Term or the
termination of this Amended Agreement pursuant to Section 10 and the
parties will use commercially reasonable efforts to consummate the
transaction as soon thercafter as practicable. The purchase price for such
equipment will be the lesser of its replacement cost or fair market value as
determined by an appraiser acceptable to both parties. All appraisal fees
incurred in connection with this Section 3.L.iii. shall be split equally
between Health Center and Sprint.

ITFS Receive Sites.

A, Current ITFS Receive Sites, Attached to this Amended

Agreement as Exhibit B is a hist, as of the Effective Date, of the locations that are within
both Health Center’s FCC-defined protected service area and a circle centered at the
Transmit Site and having a 35-mile radius and at which reception equipment has been
installed to receive Health Center’s Services from the Transmit Site (the “Current ITFS
Receive Sites”). In the event that Health Center, during the Term, ceascs to utilize Health
Center’s Services from the Transmit Site at a Current ITFS Receive Site, such location
shall no longer be considered as a Current ITFS Receive Site and Health Center will so
notify Sprint. To the extent that any equipment being utilized as of the Effective Date by
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Health Center to receive transmissions over the Channels located at a Current ITFS
Receive Site (the “Current ITFS Receive Site Equipment”) is owned by Sprint, such
equipment hereby becomes the sole praperty of Health Center. However, Sprint will, at
the expense of Health Center, perform all repairs, maintenance and replacement of the
Current YTFS Receive Site Equipment up to the Demark Point (as hereinafier defined),
except as provided in Section 4.C. The actual cost of any such repair, maintenance and
replacement work performed by or at the direction of Sprint, without markup or profit,
will be reimbursed by Health Center to Sprint within thirty (30) days afer Health
Center’s receipt of an invoice therefor.

B. Additional XTFS Receive Sites. At any time during the Term,
Health Center may designate to serve as additional ITFS receive sites locations that are
within both its FCC-defined protected service area and a circle centered at the Transmit
Site and having a 35-mile radius, that will utilize Health Center’s Services, that will not __
suffer interference from previousty licensed or proposed facilities, and that can receive
transmissions from the Transmit Site with a Standard ITFS Installation (as defined below)
(the “Additional ITFS Receive Sites”). Sprint will make a Standard ITFS Instaliation at
such Additional ITFS Receive Site, subject to reimbursement by Health Center for
Sprint’s actual costs without markup or profit. Health Center must obtain and coordinate
any required approvals or permits prior to the making of a Standard ITFS Installation at
any Additional ITFS Receive Site. Sprint will install the equipment comprising a
Standard TTFS Instailation within ninety (90) days after the date Health Center certifies to
Sprint and provides such other evidence as Sprint reasonably requests that Health Center
has obtained all required approvals or permits for the making of the Standard ITFS
Installation at the Additional ITFS Receive Site. Each “Standard ITFS Installation™ shall
consist of the installation of one antenna commonly installed within the Sprint System
(however, in no event an antenna with a gain of more than 36 dbi and a largest dimension
no greater than one meter on a mast no greater than thirty (30) feet in height), a
downconverter, up to one hundred fifty (150) feet of connecting coaxial cable run through
existing, readily-accessible conduit or along floors and walls, one decoder (if necessary),
and such other miscellaneous equipment as is required to connect such equipment to a
single television set or to the central signal input for an internal distribution system (the
" Additional ITFS Receive Site Equipment”), such point of connection being herein
referred to as the “Demark Point”. Upon installation, the Additional ITFS Receive Site
Equipment will become the property of Health Center. However, Sprint will, at the
expense of Health Center, perform all repairs, maintenance and replacement of the
Additional ITFS Receive Site Equipment up to the Demark Point, except as provided in
Section 4.C. The actual cost of any such repair, maintenance and replacement work
performed by or at the direction of Sprint, without markup or profit, will be reimbursed
by Health Center to Sprint within thirty (30) days after Health Center’s receipt of an
invoice therefor. In the event that Health Center, during the Term, ceases to utilize
Health Center’s Services from the Transmit Site at an Additional ITFS Receive Site, such
location will no longer be considered as an Additional YTFS Receive Site and Health
Center will so notify Sprint. At any given time, the Current ITFS Receive Sites and the
Additional ITFS Receive Sites then in existence will collectively be referred to as the
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“ITFS Receive Sites” and the Current ITFS Receive Site Bquipment and the Additional
ITFS Receive Site Equipment then installed at the ITFS Receive Sites (including any
equipment installed pursuant to Section 4.C.) will be referred to as the “TTFS Receive
Site Equipment.” Notwithstanding the foregoing, Health Center acknowledges that
locations within either its FCC-defined protected service area or a circle centergd at the
Transmit Site and having a 35-mile radius may overlap with the FCC-defined protected
service area of a co-channel or adjacent channel licensee. In such event, Health Center
agrees that for purposes of Sections 3.A., 3.B,, 3.C,, 3.F. and 3.1, ITFS Recgive Sites will
not include any receive site that is located in the half of the overlap area that is furthest
away from the Transmit Site, the halves of the overlap area being created by bisecting the
overlap area with a line beginning and ending at the two points where the circles
intersect. In addition, Health Center acknowledges that YTFS transmissions require an
unobstructed transmission path between the Transmit Site and any ITFS Receive Site and
that events beyond the control of Sprint, such as the construction of new buildings or the _
growth of trees, may block the path between the Transmit Site and an ITFS Receive Site.
In the event such a blockage occurs such that an ITFS Receive Site can no longer be
served from the Transmit Site, such ITFS Receive Site shatl no longer be considered an
ITFS Receive Site for purposes of this Amended Agreement.

C. Upgrading of ITFS Receive Sites

i. If Sprint exercises its right pursuant to Section 5.A. to
digitally compress the Channels, prior to commencing digital transmissions Sprint
will install at no cost ore digital converter/decoder at each of the ITES Receive
Sites. Thereafter, Sprint will install additional digital converter/decoders at future
ITFS Receive Sites as are necessary, subject to reimbursement by Health Center
of Sprint’s actual costs without markup or profit. Prior to commencing digital
transmissions, Sprint will also upgrade the reception antenna, downconverter, and
the internal wiring system leading to a single television or the central signal input
for an internal distribution system at any ITFS Receive Site to the extent necessary
to avoid any material adverse impact on the delivery of the Program Tracks to the
ITES Receive Site by virtue of the digital compression.

ii. Health Center will cooperate with Sprint in the making of
technical modifications (inctuding the installation of a new or modified decoder or
the replacement of the antenna, downconverter or transceiver with a superior
model} to any ITFS Receive Site should any such modification be required in
order to avoid having facilities that are either proposed in an applicatjon submitted
pursuant to Sections 3.A. or 3.B., contemplated by a Consent Document submitted
pursuant to Section 3.C., installed pursuant to Section 3.F., or installed by any
other entity leasing capacity to Sprint provided such action does not have a
matertal adverse effect on the ability of Sprint to deliver Health Center’s Services
to the ITFS Receive Site from the Transmit Site. Sprint will complete such ITFS
Receive Site modifications at its sole cost and expense prior to the operation of
such facilities.
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D. Alternative Distribution.  Sprint may utilize altermative
distribution mechanisms to satisfy its obligation to deliver Health Center’s Services to the
ITFS Receive Sites from the Transmit Site, provided that such use of altemative transport
mechanisms does not have a material adverse effect on either the delivery of Health
Center’s Services to the ITFS Receive Sites or the Health Center’s satisfaction of the
ITFS minimum transmission requirements for the Channels under FCC rules.

E. Complementary Internet Access Sifes. In the evept that Sprint
utilizes the Leased Excess Capacity (as such term is defined in Section 5.B.) for the
provision of a residential two-way high-speed Internet access service, Sprint, at no cost to
Health Center, will make a Standard Internet Access Installation (as such term is defined
below) and thereafter during the Term provide eniry level two-way high-speed Intemet
access service at a data rate of no less than 128 kilobits per second to
locations that are designated by Health Center and that will use such service in
conjunction with courses offered by accredited educational institutions for académic
credit (the “Internet Access Receive Sites”). Health Center acknowledges that Sprint is
under no obligation to utilize the Leased Excess Capacity for the provision of a residential
two-way high-speed Intemet access service and that Health Center has no rights under
this Section 4.E. unless Sprint is choosing, in its sole discretion, at any given time to
provide such a service. Sprint will notify Health Center within thirty (30) days of the date
it first provides residential two-way high-speed Internet access service utilizing the
Leased Excess Capacity to more than . paying subscribers. At any time
thereafter during the Term, Health Center may designate up to cations to
serve as Internet Access Receive Sites, provided that each such site is, subject to Section
4 B., within both Health Center’'s FCC-defined protected service area and a circle
centered at the Transmit Site and having a 35-mile radius and that each such site can
recetve and transmit the two-way high-speed Internet access service with a Standard
Internet Access Installation. Health Center must obtain and coordinate any required
approvals or permits prior to the making of a Standard Internet Access Installation at any
Internet Access Receive Site. Sprint will install the equipment comprising a Stendard
Internet Access Installation within ninety (90) days after the date Health Center certifies
to Sprint and provides such other evidence as Sprint reasonably requests that Health
Center has obtained all required approvals or permits for the making of the Standard
Internet Access Instaliation at the Internet Access Receive Site. Each “Standard Internet
Access Installation” will consist of the installation of one antenna commonly installed
within the Sprint System (however, in no event an antenna with a gain of more than 36
dbi, a largest dimension greater than one meter and a mast no greater than thirty (30) feet
in height), a transceiver, a cable modem, up to one hundred fifty (150) feet of connecting
coaxial cable run through existing, readily-accessible conduit or along floors and walls,
and such other miscellaneous equipment as is required (the "Internet Access Receive Site
Equipment”). Upon installation, the Internet Access Receive Site Equipment will
become the property of Health Center, and Health Center will be solely responsible for all
repairs, maintenance and replacement of the Internet Access Receive Site Equipment. At
such time as Sprint makes available in the Houston, Texas market a so-called “Affinity
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Program™, Sprint agrees to make such program available to Health Center upon the same
terms as Sprint is offering such program elsewhere in the Houston, Texas market.

SECTIONS5. AHocation and Use of Airtime.

A. Health Cenier’s Capacity. The parties acknowledge that Health
Center is cumently transmitting from the Transmit Site educational and video
programming (“Health Center’s ITFS Video Programming”), and the parties agree that
during the Term and while the Channels are employed to broadcast analog transmissions,
(i) Health Center will be allocated one full time 6 MHz channel on Sprint’s system seven
days a week twenty four hours per day, for its ITFS scheduled programs broadcast from the
Transmit Site; and (ii) Sprint will transmit such material as Health Center delivers to Sprint
at the Transmit Site for fransmission utilizing Health Center’s Capacity., Health Center
acknowledges that Health Center’s use of Health Center’s Capacity, as provided herein,
will fully utilize all of Health Center’s minimum use and recapture time under the FCC’s
rules applicable to analog ITFS facilities. Health Center recognizes that the shifting of
Health Center’s TTFS Video Programming onto another channel within Sprint’s system
and/or the digital compression of Health Center’s ITFS Video Programming would
improve the spectral efficiency of the system. Therefore Health Center agrees that,
subject to compliance by Sprint with Section 4.C.i., throughout the Term Sprint may, at
its sole discretion, digitally compress the Channels and/or channel shift or channel load the
transmission of the Health Center’s ITFS Video Programming onto any MDS or ITFS
channels, provided such digital compression and/or shifting or loading will not have a
material adverse effect on the ability of Sprint to deliver Health Center’s Services to the
ITFS Receive Sites from the Transmit Site. Upon digitization as permitted herein, Health
Center’s Capacity shall equal the lesser of two (2) full time NTSC formatted television
signals (“Program Tracks™), or 1.2 MHz (i.e,, 5% of the capacity of the Channels).

B. Leased Excess Capacity. Except for Health Center’s Capacity, the
remaining capacity of the Chamnels will be reserved for the exclusive use of Sprint (the
“Leased Excess Capacity”).

C. Use of Health Center’s Capacity.

i.  Health Center’s Capacity will be used for the transmission
of video material which satisfies the FCC’s minimum educational usage
requirements for ITFS licensees engaged in the leasing of excess capacity. The
transmissions made by Health Center to the ITFS Receive Sites that are applied
against the FCC’s minimum educational usage requirements will be referred to as
“Health Center’s Services” for purposes of this Amended Agreement.

1. In the event Sprint digitally compresses the Channels,
Health Center may, at its sole discretion, transmit one or more additional Program
Tracks (the “Additional Program Tracks™) from the Transmit Site, provided that:
(a) it reduces the compression ratio utilized to digitally compress the Channels
such that the Additional Program Tracks and the Program Tracks combined do not
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utilize more than twenty-five percent (25%) of the capacity of the Channels; (b) it
bears all costs and expenses associated with the delivery of the Additional
Program Tracks to the Transmit Site and transmission of the Additional Program
Tracks, reimbursing Sprint for all additional costs Sprint incurs; (c) Health Center
coordinates with any other MDS or Health Center transmiting from the Transmit
Site to assure that the transmission of Additional Program Tracks will not
adversely impact their use of the Sprint system, recognizing that technical
limitations currently exist which require certain uniformity among ail video
programming that is transmitted in digitally compressed format over a single
channel; (d) Health Center provides Sprint no less than twelve (12) months
advance notice of its desire to transmit Additional Program Tracks; and () Sprint
reasonably determines that Health Center’s proposal will not have a material
adverse effect upon Sprint or its business, such determination not to be
unreasonably conditioned, delayed or withheld.

iii.  Sprint will have the right to integrate Health Center's ITFS
Video Programming into the overall communications service offered fo
subscribers without cost to Sprint, uniess Health Center reasonably advises Sprint
that it may not do so because of copyright or programming license restrictions.

D. Use of Leased Excess Capacity. Sprint may, without the prior
consent of Health Center, sublease any portion of the Leased Excess Capacity, provided
that the sublessee agrees in writing to be bound by the restrictions of this Section 5.D. and
any amounts paid by sublessee to Sprint in consideration of the sublease shall be included
in System Adjusted Gross Revenues for purposes of calculating fees pursuant to
Section 6. Sprint may, without the prior consent of Health Center, permit any entity that is
owned by Sprint, owns Sprint or is owned in common with Sprint (a “Sprint Affiliate”) to
utilize any portion of the Leased Excess Capacity, provided that the Sprint Affiliate
agrees in writing to be bound by the restrictions of this Section 5.D. and any amounts paid
to the Sprint Affiliate shall be considered as if paid to Sprint for purposes of calculating
System Adjusted Gross Revenues and fees pursuant to Section 6. Nothing in this
Agreement shall be construed to create a duty on the part of Sprint to actuaily transmit any
minimum number of hours or programming, except as required by FCC rules and
regulations, or to obligate Sprint to obtain or furnish substitute or alternative programming
in cases where programming is deemed prohibited by this Section 5.D. Except as provided
herein, the Leased Excess Capacity may be used by Sprint for any legal purpose (including,
but not limited fo, the transmission of one-way or two-way voice, video and/or data
services), without any restriction on the substance, format or type of information or signal
to be transmitted. To the extent that Sprint elects to use Leased Excess Capacity to
transmit a multichannel video programming service, it will only select for transmission
over the Channels video programming of a sort which would not serve to place Health
Center’s reputation in the community in jeopardy and will not transmit “Aduit Content”
video programming over the Channels. “Adult Content” shall include any motion picture
which is rated “R”, “X” or “NC-17” by the Motion Picture Association of America or
which does not carry an MPAA rating if the motion picture is broadcast unedited and in
its original form and any television program which Health Center reasonably determines,
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based on MPAA standards, would camry a rating of “R”, “X” or “NC-17" were such
MPAA standards applied to television programs. Health Center acknowledges that Sprint
may not exercise control over the content, communications or postings initiated or made
by third parties over the Internet or other computer, data networking or voice systerns and
that Sprint will not be restricted by this Section in providing Internet, data, video
streaming or voice services or otherwisc be liable to Health Center for the content,
communications or postings initiated or made by third parties over the Internet or other
computer, data networking or voice systems. -

SECTION 6.  Fees.

A. Incentive Payments. -

B. Monthly Fee.

i Monthly Minimum Payment.

il. Monthly Subscriber Royalty Fee.

(8  System Adjusted Gross Revenue for any given
month wilt equal =
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(b)  System Adjusted Gross Revenue will not include:

C. Payments. The Monthly Fee for a given month must be sent to
Health Center at 1515 Holcombe Blvd., Box 157, Houston, Texas 77030-1401, and such
address as Health Center designates from fime to time by first-class, United States Postal
Service mail, no later than thirty (30) days after the last day of the month in question.
Incentive Payments must be sent to Health Center at such address by first-class, United
States Postal Service mail when due.
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D.  Proration. If the Term ends on a date other than the last day of a
calendar month, then the Monthly Fee for that partial month will be paid on a
proportionate basis.

E. Right to Andit. The records and corporate accounts of Sprint
pertaining to the Monthly Fees due to Health Center will be available for inspection and
audit at Sprint's corporate offices at any time during the term of this Amended Agreement
or within ninety (90)-days thereafier, during reasonable business hours, by Health Center
or its designated cextified independent anditor. Health Center will be entitled to only one
andit of Sprint's records and accounts during any calendar year and the audit will be
limited to the records and accounts of Sprint relevant to the lease of Health Center's
Channels for the immediately preceding twelve (12) months, unless an emror exceeding
ten percent (10%) of the total is found, in which case Sprint's records and accounts of the
immediately preceding three (3) years may be andited. Health Center will provide Sprint _
with thirty (30) business days advance notice of its intent to audit the records and
accounts prior to being allowed to do so. All information obtajned by Health Center
during any audit herein will be maintained by Health Center in strict confidence as if such
were Confidential Information (as such term is defined in Section 7.D.). If an error is
found in the calculation of Monthly Fees, then Health Center must provide a written
report specifying the error to Sprint and Sprint will have thirty (30) days from the date of
receipt of the report to verify the discrepancy. Any monies owed to Health Center as a
result of the audit must be paid in full within th:rty (30) days of verification by Sprint of
the discrepancy. If Sprint disputes that any monies are due and owing to Health Center,
Sprint will submit the matter to arbitration pursuant to Section 11.C.

F. Subscriber Contracts. Health Center shall not interfere with the
right of Sprint or its Jawful designee to sell, assign, modify, waive, rescind, terminate, or
cancel, in whole or in part, any and all services to or contracts with Sprint’s subscribers.
In case any such services to or contracts are sold, assigned, rescinded, terminated or
canceled, Health Center shall not be entitled to any participation in revenues or claims
whatsoever with respect to the unperformed portion of any such contract or to any portion
of the sale proceeds with respect to any such sale or assignment of such contracts. Health
Center shall in no mammner be liable or responsible to Sprint’s subscribers.

G. Reimbursements. Where one party is required pursuant to this
Amended Agreement to reimburse the other party for costs incurred, such payment will
be sent to such address as the party to receive such reimbursement designates from time
fo time by first-class, United States Postal Service mail, no later than thirty (30) days
following receipt of an invoice and such supporting documentation as the party paying the
reimbursement reasonably requests.
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SECTION 7.
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Additional Covenants.
A. Maintenance of FCC Authorizations.

i Preservation of Authorizations. During the Term, Health
Center must take all actions necessary to secure and preserve the authonzations to
use the Channels and to permit Sprint to use capacity thereon pursuant to the terms
and conditions of this Amended Agreement. Health Center must obtain and
maintain in force all licenses, permits and authorizations reqmred or desired in
connection with the use of the Channels pursuant to this Amended Agreement.
Health Center acknowledges that Sprint is leasing excess capacity on the specific
frequencies assigned to the Channels and that Sprint would suffer a material adverse
effect were it denied the.ability to utilize those frequencies as provided for herein.
Except as set forth in Section 7.A.ii., Health Cenfer will (i) take all necessary steps
1o renew the licenses for the Channels prior to their expiration; and (if) avoid any act ~
or activity which could reasonably be expected to cause the FCC to impair, restrict,
revoke, cancel, suspend or refuse to renew the licenses for one or more of the
Channels. Each of the parties hereto must take ail reasonable steps to comply with
the Communications Act of 1934, as amended, and the rules and regulations of the
FCC, and must timely file all reports, schedules and/or forms required by the FCC
to be filed by it.

il. Cancellation or Non-Renewal. During the Term of this
Amended Agreement, Health Center may return any authorization for the Chanuels
to the FCC for cancellation or elect not to renew any such authorization, provided
that it gives one hundred eighty (180) days prior written notice to Sprint of its intent
to do so. Upon written request of Sprint, Health Center will assign at no cost such
authorizations to such eligible entity as Sprint designates dunng such one hundred
cighty (180) day period that is willing to assume all Temaining obligations and
benefits of such authorizations, subject to FCC consent. Health Center will
promptly and diligently prepare and file, and expeditiously prosecute any necessary
assignment application and take all such actions and give all such notices as may be
required or requested by the FCC or as may be appropriate in any effort to expedite
the authorization of such assignment. Until such time as the FCC issues a Final
Order (as such term is defined in Section 11.R.) disposing of the assignment
application, Health Center will not take any action that would jeopardize Sprint’s
rights under this Amended Agreement. In the event any person petitions the FCC to
deny the assignment application or otherwise opposes the assignment application
before the FCC, or in the event the FCC enters an order granting the assignment
application and any person petitions for reconsideration or review of such order
before the FCC or appeals or applies for review in any judicial proceeding, then
Health Center will oppose such petition before the FCC or defend such order of the
FCC diligently and in absolute good faith, at Sprint’s reasonable cost and expense,
to the end that the assignment contemplated by this Section 7.A.ii. may be finally
consummated.
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iil.  Assignment of Autherizations. Health Center may assign

any of its authorizations for the Channels to any third party pursuant to the
following provisions:

(a)  Subject to the receipt of all mecessary consents,
including the consent of the FCC, Health Center may assign all of its
authorizations for the Channels to a third party Health Center eligible to hold
such authorizations provided that prior to such assignment Health Center
agrees in writing to assign all of its righis and obligations under this
Amended Agreement and such third party agrees in writing to assume al{ of
Health Center’s rights and obligations. Such written assignment and
assumption must be provided to Sprint no less than ninety (90) days prior to
the consummation of the proposed anthorization assignment(s) and must be
in form reasonably satisfactory to Sprint.

(b)  Health Center acknowledges that Sprint contemplates
making substantial investments in reliance on having use of the Channels
pursuant to this Amended Agreement for the entire Term. Therefore, to the
extent such a restriction is permitted by the FCC, Health Center will not
assign its authorizations for the Channels to a third party who does not agree
to assume the nghts and obligations of Health Center under this Amended
Agreement without first affording Sprint the exclusive right to match,
either directly (if Sprint is then eligible to hold the authorizations) or
indirectly (through a person cligible to hold the authorizations who agrees
to assume the rights and obligations of Health Center hereunder), the
material terms and conditions of any bona fide offer to acquire the
authorizations (the “Assignment Right of First Refusal™).

(1)  If Health Center desires to assign the
authorizations for the Channels to a third party that does not agree to
assume the obligations of Health Center under this Amended
Agreement, it must provide Sprint at least one hundred eighty (180)
days written notice of its intent to do so, identifying the person to
whom the proposed assignment is to be made, describing all of the
material terms and conditions of the proposed assignment, and
representing its intent to consummate the assignment in the event
that neither Sprint, if it is eligible to hold the authorizations, nor a
third party selected by Sprint that is eligible Jto hold the
authorizations and is willing to assume the obligations of Health
Center hereunder, elects to match the offer on substantially the same
material terms and conditions as those contained in the notice (the
“Assignment Offer Notice”). Health Center will not accept any
offer to acquire the authorizations that includes terms or conditions
that have the purpose or the effect of preventing Sprint from
exercising its Assignment Right of First Refusal. Sprint will have a
period of fter its receipt of an Assignment Offer
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Notice from Health Center in which to elect, by giving written
notice (the “Assignment Offer Acceptance™) to Health Center, to
directly or indirectly throngh a third party eligible to hold an YTFS
authorization enter into an agreement on the same terms and
conditions (except as provided in Section 7.A.iii.(b.)(3.)) as
contained in the Assignment Offer Notice. If Sprint does not give
an Assignment Offer Acceptance within the requisite

day period, Health Center may enter into an agreement with such
third party upon the terms and conditions set forth in the
Assignment Offer Notice.

(2)  In the event that Sprint does not exercise its
Assignment Right of First Refusal with respect to any assignment
agreement, and any material term of such assignment agreement is _
subsequently changed, before agreeing to such changed assignment
agreement, Health Center must follow the procedures specified in
the foregoing subsections, providing Sprint with notice regarding
the revised offer and giving Sprint the opportunity to exercise its
Assignment Right of First Refusal with regard thereto.

(3) Ifthe Assignment Offer Notice provides that
any consideration is to be paid by the third person in whole or in
part in a form other than cash, the provisions of Section 11.0.iv.
will apply as if the Lease Offer Notice and Lease Offer Acceptance
referenced in that Section were an Assignment Offer Notice and
Assignment Offer Acceptance.

(4)  Health Center must promptly and diligently
prepare and file, and expeditiously prosecute amy necessary
assignment application and take all such actions and give all such
notices as may be required or requested by the FCC or as may be
appropriate in any effort to expedite the authorization of assignments
to Sprint or to a third party selected by Sprint pursuant to the
Assignment Right of First Refusal. Until such time as the FCC
issues a Final Order disposing of the assignment application, Health
Center may not take any action that would jeopardize Sprint’s rights
under this Amended Agreement. In the event any person petitions
the FCC to deny the assignment application to Spring or to a third
party selected by Sprint or otherwise opposes such application
before the FCC, or in the event the FCC enters an order granting
such application and any person petitions for reconsideration or
review of such order before the FCC or appeals or applies for review
in any judicial proceeding, then Health Center must oppose such
petition before the FCC or defend such order of the FCC diligently
and in absolute good faith, at Sprint’s reasonable cost and expense,
to the end that such assignment may be finally consummated.
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(¢)  The parties acknowledge that the provisions of
Section 7.A.iii.(b.) may not be consistent with FCC policy and therefore
agree that, if the provisions of that Section are deemed unenforceable and
Health Center does not voluntarily provide Sprint with the Assignment
Right of First Refusal (despite the fact that its obligation to do so hereunder
has been deemed unenforceable), Health Center may not assign its
authorizations for the Channels to a third party who does not agree to
assume Health Center’s rights and obligations under this Amended
Agreement without paying to Sprint an amount in cash equal to any and all
damages of whatever kind or nature Sprint will suffer by virtue of having
diminished access to channel capacity and increased competition (inchiding
all costs of redesigning its system, securing FCC consent to such redesign,
implementing such redesign, and all future lost profits for the remainder of
the Term). ..

B. Coordination Documents. Health Center acknowledges that the
ability of the facilities utilizing the Channels to withstand interference, the design of those
facilities and the coordination of that design with the design of other facilities licensed to
or leased by Sprint is essential to the success of Sprint’s business plans. Therefore,
unless requested by Sprint pursuant to Section 3.C., Health Center will not execute or
otherwise become a party to any Coordination Document.

C. Modification of Facilities. Health Center acknowledges that the
use of the specific frequencies assigned to the Channels, the design of the facilities
utilizing the Channels and the coordination of that design with the design of other
facilities licensed to or leased by Sprint is essential to the success of Sprint’s business
plans. Therefore, unless requested by Sprint pursuant to Section 3.A., Health Center will
not apply to the FCC for authority to add new facilities or to modify any facilities that
utilize the Channels without obtaining the prior written consent from Sprint, which will
not be unreasonably withheld, conditioned or delayed.

D. Confidentiality. Health Center acknowledges that there may be
made available to it pursuant to this Amended Agreement proprietary information and
certain business and marketing technigues, services of Sprint and matters relating to the
encoding and/or decoding system associated with the equipment for the Channels and its
patented processes, including, but not limited to, improvements, innovations, adaptations,
inventions, results or experimentation, processes and methods, whether ot not deemed
patentable (all herein referred to as “Confidential Information”). Health Center
acknowledges that this Confidential Information has been developed by Sprint at
considerable effort and expense and represents special, unique and valuable proprictary
assets of Sprint, the value of which may be destroyed by unauthonized dissemination.
Sprint shall clearly identify at the time of delivery to Health Center all information that
Sprint considers “Confidential Information.” If such information was given orally, then
within thirty (30) days such information shail be reduced to writing and marked
“Confidential.” Confidential Information shall not include information which (i) is or
becomes generally available to the public, other than as a resuit of an unauthorized
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disclosure by Health Center or any of its employees, representatives or agents, (i) was
available to Health Center on a non-confidential basis prior to its disclosure to Health
Center, or (iii) becomes available to Health Center on a non-confidential basis from a
source other than Sprint or Sprint’s representatives, provided that such source is not
bound by a confidentiality agreement with Sprint or is not otherwise prohibited from
transmitting the information to Health Center. Accordingly, Health Center covenants and
agrees that, except as may be required for the performance of this Amended Agreement,
or compliance with any applicable law, neither it nor any of its employees,
representatives, agents or affiliates shall disclose such Confidential Information to any
third person, firm, corporation or other entity for any reason whatsoever, said undertaking
to be enforceable by injunctive or other equitable relief to prevent any violation or
threatened violation thereof. In the event that Health Center receives a request for the
disclosure of confidential information in accordance with the Texas Public Information

Act, Chapter 552, Texas Government Code (the “Texas Act”) or other provision .of .

applicable law, Health Center shall promptly notify Sprint of such request. Health Center
shall cooperate with Sprint, at Sprint’s sole cost and expense, in protecting such
information from disclosure in accordance with the procedures established by the Texas
Act or other applicable law; however, a disclosure made in compliance with the Texas
Act or other applicable law shall not be deemed to be a viclation of this Amended
Agreement. It is agreed that Health Center’s obligation under this Article shall be to use
its reasonable efforts to inform its employees, representatives, agents and affiliates of the
confidentiality obligations imposed by this Asticle and to assist Sprint at Sprint’s
expenses in any action at law or in equity to protect Sprint’s confidential information.
Health Center shall have no lability to Sprint for the actions of any employee,
representative, agent or affiliate, if Health Center has complied with its obligations as set
forth in the previous sentence and has not specifically authored a disclosure of
confidential information in violation of this section. Notwithstanding the foregoing,
Health Center shall comply with any disclosure rulings made by the Texas Attorney
General on public information requests regardless of whether said information would
constitute Confidential Information.

E. Cooperation. Health Center will, within five (5) business days of
receipt, provide Sprint with copies of all correspondence, authorizations, forms or other
documentation of any sort received from the FCC or any third party relating to the
Channels or Health Center’s status as an Health Center and all correspondence, forms,
applications or other submissions by Health Center to the FCC, date-stamped by the FCC
to evidence receipt. Health Center and Sprint must promptly notify each other of any
event of which it has knowledge that may affect any of the authorizations felating to the
Channels or Health Center’s stafus as an Health Center.

F. Further Efforts. The parties must utilize their best efforts to take
such firther action and execute such further applications, documents, assurances and
certificates as either party may reasonably request of the other in order to effectuate the
purpose of this Amended Agreement. In addition, each party agrees that it will not take
any action which would adversely affect the rights granted by it to the other party
hereunder.
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G. Insurance.

i Policies Required. At its expense, Sprint will secure and
maintain with financiaily reputable insurers not less than the following insurance:
(a) “All Risk” property insurance covering the Provided Transmission Equipment
and STL Equipment for its full replacement value, (b) Commercial General
Liability insurance covering liability resulting from Sprint's operation of the
Provided Transmission Equipment and STL Equipment with limifs of not less
than ~ombined single limit per occurence for bodily injury and
property damage liability and annual aggregate, and (c) Workers'
Compensation, Business Auto liability and other insirance as required by law.

ii. Insurance Policy Forms. Health Center must be named as
an additional insured or loss payee, as appropriate, on the above referenced _
insurance (except Workers’ Compensatmn) Such insurance must be primary to
any coverage which Health Center carries.

iii. ~ Proof of Insurance. A certificate of insurance must be
delivered to Health Center evidencing that the above coverage is in effect and will
not be canceled or materially altered without first giving Health Center thirty (30)
days® prior written notice. Renewal certificates must be delivered prior to the
expiration of the term thereof.

iv.  Waiver of Subrogation. Anything in this Amended
Agreement to the contrary notwithstanding, neither Health Center nor Sprint will
be liable to the other or to any insurance company insuring the other party (by way
of subrogation or otherwise) for any loss or damage to amny structure, building,
equipment or other tangible property, or any resulting loss of income, even though
such damage or loss might have been occasioned by the negligence of Health
Center or Sprint or any of their agents or employees, if any such loss or damage is
covered by insurance benefiting the party suffering such loss or damage, was
required of such party to be covered by insurance pursuant to this Amended
Agreement or is the type of insurance customarily carried by a reasonably prudent
party under circumstances which are similar to the transaction described in this
Amended Agreement. This waiver covers deductibles as well, i.e., the insured
party is liable for any and all deductibles in ils insurance policies and it will not be
entitled to any payment or reimbursement thereof.

H. Prevention of Unauthorized Reception. Upon tl;e request of

Sprint, Health Center will take such actions as Sprint reasonably requests to assist Sprint
in preventing the unauthorized reception of transmissions over the Channels. Sprint will
reimburse Health Center for all costs reasonably incurred in connection with Health
Center’s satisfaction of its obligations under this Section.

L Exclusive Agreement. Health Center recognizes that, during the

term of this Amended Agreement, Health Center’s cooperation with Sprint is essential to
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the success of Sprint’s commercial venture, and that such cooperation may be impaired
by conflicts of interest. Health Center also recognizes that, during the Term of this
Amended Agreement, Health Center will become privy to Confidential Information
conceming Sprint’s business practices, technology, subscriber growth rates, business
plans and other information which, if revealed to a competitor, could be used in a manner
harmful to Sprint, Therefore, during the Term Health Center will not, directly or
indirectly, acting alone, through an affiliate, or as a2 member of a parimership or
association, or other business entity (i) offer, provide or deliver, utilizing the Channels or
any other MDS or ITFS channels, any commercial telecommunications, video, voice, data
or internet service within one hundred miles of the Transmit Site (a2 “Competing
Service™) or (ii) lease or license any part of Health Center’s Capacity to a third party that
offers, provides or delivers a Competing Service. Notwithstanding the foregoing, Health
Center shall comply with any disclosure rulings made by the Texas Attomey General on
public information requests regardless of whether said information would constitute
Confidential Information,

SECTION 8.  Representations and Warranties.

A. Of Sprint. Sprint hereby represents and warrants to Health Center
that:

1. Organization. Sprint is duly organized, validly existing
and in good standing under the laws of the state or commonweaith of its
formation, and has full power and authority to carry out all of the transactions
contemplated by this Amended Agreement.

ii. Authorization; Valid and Binding Amended Agreement.
Sprint has taken all action necessary to authorize the execution and delivery of
this Amended Agreement. Upon execution and delivery, this Amended
Agreement will constitute a valid and binding agreement of Sprint, enforceable in
accordance with its terms.

1ii. No Violation. Except as disclosed herein, neither the
execution and delivery of this Amended Agreement nor the consummation of the
transactions contemplated hereby, will constitute a violation of, be in conflict
with, or constitute a default under, any term or provision of any agreement
governing Sprint’s formation or other goveming instruments, or any. agreement or
commitment to which Sprint is bound, or any judgment, decree, order, regulation
or rule of any court or governmental authority, or any statute or law. Except for
approval of the FCC and state regulatory authorities, no consent of any federal,
state or local authority is required in connection with the execution and delivery of
this Amended Agreement or with the performance of the transactions
contemplated hereby.

iv. Litigation. There is no action, suit, proceeding or
investigation pending or, to the actual knowledge of Sprint, threatened against
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Sprint before any court, administrative agency or other governmental body
relating in any way to the transactions contemplated by this Amended Agreement.
No unsatisfied judgment, order, writ, injunction, decree or assessment of any court
or of any federal, state, local or other governmental department, commission,
board, bureau, agency or instrumentality relating in any way to this Amended
Agreement or any other agreements, certificates or instraments to be executed and
delivered herewith has been entered against and served upon Sprint. There is no
action, proceeding or investigation pending or, to the best knowledge of Sprint,
threatened against Sprint which questions or challenges the validity of or
otherwise seeks 1o prevent the consummation or performance of this Amended
Agrzement.

B. Of Health Center. Health Center hereby represents and warrants

to Sprint that:
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i Orgapization. Health Center is duly organized, validly
existing and in good standing as a state agency under the laws of the state of its
formation, and has full power and authority to carry out all of the transactions
contemplated by this Amended Agreement.

il Authorization; Valid and Binding Amended Agreement.
Health Center has taken all action necessary to authorize the execution and
delivery of this Amended Agreement. Upon execution and delivery, this
Amended Agreement will constitute a valid and binding agreement of Health
Center, enforceable in accordance with its terms.

jii. No Violation. FExcept as disclosed herein, neither the
execution and delivery of this Amended Agreement nor the consummation of the
transactions contemplated hereby will constitute a violation of, be in conflict with,
or constitute a default under, any term or provision of any agreement governing
Health Center’s formation or other goveming instruments, or any agreement or
commitment to which Health Center is bound, or any judgment, decree, order,
regulation or rule of any court or governmental authority, or any statute or law.
Except for approval of the FCC, no consent of any federal, state or local authority
is required in connection with the execution and delivery of this Amended
Agreement or with the performance of the transactions contemplated hereby.

iv. FCC Authorizations. Set forth as Exhibit D is a true,
correct and complete copy of each authorization that the FCC has issued to Health
Center to construct and/or to operate ITFS facilities utilizing the Channels (each
an “FCC Authorization” and collectively, the “FCC Authorizations”). No
application is presently pending before the FCC proposing any modification to
any FCC Authorization. Each FCC Authorization was validly issued in
accordance with procedures that comply with the FCC’s rules and other applicable
laws, is issued pursuant to a Final Order, is in full force and effect, and is
unimpaired by any act or omission by Health Center. There is no complaint,
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inquiry, investigation or proceeding pending before the FCC or, to the best
knowledge of Health Center, threatened which could result in the revocation,
modification, restriction, cancellation, termination, non-renewal or other action
adversely affecting any FCC Authorization and Health Center knows of no facts
that, if brought to the attention of the FCC, could result in the revocation,
modification, restriction, cancellation, termination, non-renewal or other action
adversely affecting any FCC Authorization. Health Center has not entered into
any agreement to permit any third party to utilize, whether-or not for
compensation, any portion of the capacity of the Channels.

V. Interference Yssues. No FCC Authorization was issued
based upon the consent of any other party to the proposed facilities, and no facility
authorized under an FCC Authorization is required to utilize or comply with any
particular technical parameters (including to utilize carrier offsef) as a result of
any agreement with any third party. Except for agreements to which Sprint isa
party, Health Center has not entered into any agreement which requires or could
require any current or future facilities that operate on the Channels to utilize or
comply with any particular technical parameters, to cease operation, to limit the
hours of operation, or to accept interference. Except for Coordination Documents
to which Sprint is a party, Health Center has not provided any Coordination
Document to any third party or the FCC pursuant to which Health Center agreed
to accept any interference from any other party.

vi.  Litigation. There is no action, suit, proceeding or
investigation pending or, to the actual knowledge of Health Center, threatened
against Health Center before any court, administrative agency or other
governmental body relating in any way to the transactions contemplated by this
Amended Agreement. No unsatisfied judgment, order, writ, injunction, decree or
assessment of any court or of any federal, state, local or other governmental
department, commission, board, bureau, agency or instrumentality relating in any
way to this Amended Agreement or any other agreements, certificates or
instruments to be executed and delivered herewith has been entered against and
served upon Health Center. There is no action, proceeding or investigation
pending or, to the best knowledge of Health Center, threatened against Health
Center which questions or challenges the validity of or otherwise seeks to prevent
the consummation or performance of this Amended Agreement.

C. Survival of Representations and Warranties. The

representations and warranties contained in this Amended Agreement will be deemed to
be continning during the Term of this Amended Agreement, and each party has the duty
promptly to notify the other of any event or circumstance which might reasonably be
deemed to constitute a breach of or lead to a breach of its warranties or representations.

JC31199.9
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SECTION 9. Indemnification.

A, By Health Center. To the extent permitted by law, including,
without limitation, the Texas Constitution and Texas law generally, Health Center hereby
covenants and agrees to, and does hereby, indemnify, defend and save harmless Sprint, its
directors, officers, shareholders, employees and agents (the “Sprint Indemnities”) from and
against and shall reimburse any Sprint Indemnitee on demand for any and all liabilities,
losses, damages, claims, demands, actions, costs and expenses (including, without
limitations, reasonable court costs and attorneys’ fees) of whatsoever kind or nature, which
any of the Sprint Indemnities may suffer, sustain, incur, pay, expend or lay out by reason, by
virtue or as a result of (i) each and every breach or default by Health Center of any of its
covenants, agreements, duties or obligations hereunder, (ii) each and every breach or default
of, or inaccuracy or omission in, any representation or warranty of Health Center contained
herein, or (iii) any of the acts, omissions, negligence or willful misconduct of Health Center
in connection with the performance of this Amended Agreement. Moreover, to the extent
authorized by the Constitution and the laws of the State of Texas, Health Center will forever
protect, save, defend and keep the Sprint Indemnities harmless and indemnify them against:
(i)any and all claims, demands, losses, costs, damages, suits, judgments, penalties,
expenses and liabilities resulting from claims of libel, slander or the infringement of
copyright or the unauthorized use of any trademark, trade name, service mark or any other
claimed barm or unlawfulness arising from the selection and transmission of any
programming by Health Center; (ii) claims arising as a result of selection and transmission
by any Health Center of programming or other material that is obscene, indecent, profane,
or defamatory under 18 U.S.C. Sec. 1464, as it may be amended from time to time, or under
any other federal statute, regulation or rule, or which is obscene, indecent, profane or
defamatory under the laws of the state in which the Transmit Site is located.

B. By Sprint. To the extent permitted by law, Sprint hereby
covenants and agrees to, and does hereby, indemnify, defend and save harmless Health
Center, its officers, employees and agents (the “TTFS Indemnities”) from and against and
will reimburse any ITFS Indemnitee on demand for any and all liabilities, losses, damages,
claims, demands, actions, costs and expenses (including, without limitations, reasonable
court costs and attorneys’ fees) of whatsoever kind or nature, which any of the ITFS
Indemmities nay suffer, sustain, incur, pay, expend or lay out by reason, by virtue or as a
result of (i) each and every breach or default by Sprint of any of its covenants, agreements,
duties or obligations hereunder, (ii) each and every breach or default of, or inaccuracy or
omission in, any representation or warranty of Sprint contained herein, or (jii) any of the
acts, omissions, negligence or willful misconduct of Sprint in conmnection with the
performance of this Amended Agreement. Moreover, Sprint will forever protect, save,
defend and keep the ITFS Indemnities harmless and indemnify them against: (i) any and all
claims, demands, losses, costs, damages, suits, judgments, penalties, expenses and labilities
resulting from claims of libel, slander or the infringement of copyright or the unauthorized
use of any trademark, trade name, service mark or any other claimed harm or unlawfulness
arising from the selection and transmission of any information by Sprint; (ii) claims arising
as a result of any selection and transmission by Sprint of programuming or other material that
is obscene, indecent, profane, or defamatory under 18 U.S.C. Sec. 1464, as it may be
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amended from time to time, or under any other federal statute, regulation or rule, or which is
obscene, indecent, profane or defamatory under the laws of the state in which the
Transmission Site is located.

C. Claims for Indemnification. Where indemnification under this
Section is sought by a party (the *Claiming Party”): () it must notify in writing the other
party (the “Indemnifying Party”) prompily of any claim or litigation or threatened claim to
which the indemmification relates; (b)upon the Indemmifying Pafy’s written
acknowledgment of its obligation to indemmify in such instance, in form and substance
satisfactory to the Claiming Party, the Claiming Party will afford the Indemnifying Party an
opportunity to participate in and, at the option of the Indemnifying Party, confrol,
compromise, settle, defend or otherwise resolve the claim or litigation (and the Claiming
Party may not effect any such compromise or settiement without prior written consent of the

Indemnifying Party); and (c) the Claiming Party will cooperate with the Indemnifying Party

in its above-described participation in any compromise, settleraent, defense or resolution of
such claim or litigation. In the event that the Indemmifying Party does not so acknowledge
its indemnification responsibility, the Claiming Party may proceed directly to enforce its
indemnification rights. Health Center’s participation in any litigation arising out of this
Amended Agreement as a Claiming Party shall be subject to the statutory duties of the
Texas Attorney General.

D. Survival, The agreements of indemmification set forth in this
Section will remain in full force and effect for a period of one (1) year following the
termination or expiration of the Term unless, during such one (1) year period, a Claiming
Party makes a claim against an Indemnifying Party pursuant to Section 9.C., in which event
such claim will continue to be governed by the provisions of this Section 9 until a resolution
of such claim has been completed with all applicable appeal periods having expired.

SECTION 10. Termination or Expiration.

A, Termination by Reason of Defanlt. A party may terminate this
Amended Agreement upon thirty (30) days written notice to the other party if the other
party is in default and fails within such thirty (30) day period to cure such default;
provided, however, if such default is not reasonably capable of being cured within such
thirty (30) day period, this Amended Agreement may not be terminated so long as the
party in default commences action to cure such defauit within said thirty (30) day period
and thereafter diligently pursues such cure to completion. A party will be-deemed to be
in defauit under this Amended Agreement if it fails to comply with,any material
obligation, term or covenant of this Amended Agreement or if it breaches any material
representation or warranty.

B. Termination of FCC Authorization. This Amended Agreement
will terminate upon the isszance by the ¥CC of a Final Order terminating Health Center’s
authority to utilize or lease the Channels.
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C. Effect of Termination. Except as provided in Sections 1, 6.E.,
7.D., and 11.0., upon expiration of the Term or in the event of the termination of this
Amended Agreement, this Amended Agreement will no longer have any effect in
establishing the rights and obligations of the parties hereto. Termination of this Amended
Agreement pursuant to Section 10.A. will not affect or diminish the rights or claims or
remedies available in equity or at law to the non-defaulting party arising by reason of any
default leading to such termination. Termination pursuant to Section 10.B. will be
without liability to ejther Health Center or Sprint, unless such termination results from a
default by a party under this Amended Agreement, in which case such termination will
not affect or diminish the rights or claims or remedies available in equity or at law to the
non-defauliing party arising by reason of such default.

SECTION 11. Miscellaneous.

A.  Assignment of Agreement. Sprint and Health Center cach hasthe -
absolute right to assign its rights and obligations under this Amended Agrecment,
provided that the party making the assignment gives written notice to the other party, that
the assignee agrees in writing to assume all of the duties and obligations of the assignor
under this Amended Agreement, and that, in the case of an assignment by Health Center,
the proposed assignee acquires Health Center’s authorizations for the Channels and the
provisions of Section 7.A.iii. are complied with, Sprint may assign, pledge, hypothecate
or grant a security interest in its rights under this Amended Agreement as collateral or
security for any financing arrangements it makes. Sprint may also grant a security interest
in any of the Provided Transmission Equipment and STL Equipment as collateral or
security for any financing arrangement it makes; provided, however, that any security
interest in any of the Provided Transmission Equipment or STL Equipment shall be made
subject to the provisions of this Amended Agreement.

B. Counterparts. This Amended Agreement may be executed in one
or more counterparts, each of which will be deemed an original, but all of which together
will constitute one and the same agreement.

C. Dispute Resolution Through Mediation

i Dispute Resolution. The parties must utilize good faith efforts
to resolve any disputes arising out of or relating to the negotiation, execution,
interpretation, performance or nonperformance of this Amended Agreement
through amicable settlement discussions to be commenced by the giving of a
written notice of dispute by the party claiming to be aggrieved. The notice of
dispute must state with specificity the matters in dispute, the position of the party
giving the notice of dispute and the rationale for that position. If the parties fail to
resolve the dispute by amicable settlement within five (5) business days from the
date the notice of dispute is given, either party may then request the settiement of
such dispute through mediation in the city and state in which the Transmit Site is
located.
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ii. Preservation of Status Quo. The parties must utilize
commercially reasonable efforts to preserve the status quo between written notice
of dispute and the settlement of the dispute. However, Health Center
acknowledges the complexity of the system development Sprint intends to
undertake, the practical necessity of coordinating among numerous MDS and
Health Centers the execution and filing of applications and Coordination
Docusents, and the potential adverse impact under the FCC’s rules and policies
should the filing of such documents be delayed. In light of these and other
considerations, the parties agree that time is of the essence with respect to requests
by Sprint for Health Center to complete and file any application submitted to it
pursuant to Sections 3.A. or 3.B., to execute any Coordination Document
submitted to it pursuant to Section 3.C., or to complete and file any notice or

notification submitted to it pursuant to Sectior 3.F. If Health Center believes that

grant of an application submitted by Sprint pursuant to Section 3.A. or 3.B., that
facilities contemplated by any Coordination Document submitted to it pursuant to
Section 3.C., or that facilities installed or modified pursuant to Section 3.F. would
have a material adverse effect on the ability of Sprint to deliver Health Center’s
Services to the YTFS Receive Sites from the Transmit Site, Health Center’s sole
remedy is to give a written notice of dispute pursuant fo Section 11.C.i. within
thirty (30) days of Sprint’s submission to it and, if the parties are unable to settle
the dispute amicably within five (5} business days, either may commence
mediation pursuant to Section 11.C.i. In order to assure Health Center ample
opportunity to review any application, Coordination Document, notification or
other document submitted to it by Sprint, the execution by Health Center of an
application, Coordination Document, notification or other document submitted by
Sprint pursuant to Section 3.A., 3.B., 3.C., or 3.F. prior to the expiration of such
thirty (30) day period will be without prejudice to Health Center’s right to give a
written notice of dispute and commence mediation within the deadlines set forth
in this Section as to whether the facilities in issue would have a material adverse
effect on the ability of Sprint to deliver Health Center’s Services to the ITES
Receive Sites from the Transmit Site. Notwithstanding the first sentence of
Section 11.C.ii., while any such dispute is pending, (i) Health Center must, if it
has not already done so, complete and file the application, execute the
Coordination Document, or complete and submit the notice or notification, as the
case may be, as requesied by Sprint; and (ii) Health Center must refrain from
withdrawing or failing to prosecute any application or renouncing any
Coordination Document or otherwise jeopardizing FCC authorization of the
contemplated facilities, and must utilize good faith efforts to prosecute the
application to grant. In order to assure that Health Center not suffer any material
adverse effect during the pendency of any mediation, (i) should any facilities
contemplated by any application or Coordination Document be authorized by the
FCC while any dispute is pending, Sprint agrees that any such facilities will not be
placed into operation unless and until the dispute is resolved favorably to Sprint;
(ii) Sprint will not place into operation any facilities that are permitted by the FCC
without prior authorization if Sprint receives the notice of dispute prior to doing
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so; (iii) Health Center will not be required to consummate any disputed channel
swap unless and until the dispute is resolved favorably to Sprint; and (iv) Sprint
will cease utilizing facilities installed pursuant to Section 3.F, or will return
facilities modified pursuant to such Section to their prior configuration if the
dispute is resolved unfavorably to Sprint.

jii. Cooperation. The parties must facilitate the mediation by
(i) making extraction, all documents, books, records and personnel under their
control if relevant to the dispute and not otherwise privileged from disclosure,
subject to written agreement to hold all Confidential Information so disclosed in
confidence, and (ii) observing strictly any time periods for submission of evidence
or briefs. The parties acknowledge and agree that time is of the essence in
resolving any dispute hereunder.

D. Entire Agreement. This Amended Agreement constitutes the =
entire agreement between the parties and supersedes the Existing Agreement and all prior
oral or written contracts or agreements of any kind. The parties further agree that this
Amended Agreement may only be modified by a written agreement signed by both
parties.

E. Force Majeure. ¥ by reason of act of God, acts of public enemies,
orders of any branch of the government of the United States of America, any state or any
political subdivision thereof which are not the result of a breach of or default under this
Amended Agreement, orders of any military authority, insurrections, riots, epidemics,
fires, civil disturbances, explosions, or any other similar cause or event not reasonably
within the control of the adversely affected party, either party is unable in whole or in part
to perform its obligations hereunder, such party so unable to perform will not be deemed
in violation or default of this Amended Agreement during the period of such inability and
the other party shall be excused from performance of its obligations hereunder during
such period of inability. If the period of inability extends beyond one hundred eighty
(180) days, the party that is able to perform its obligations may terminate this Amended
Agreement without liability by written notice to the other party within fifteen (15) days
following the expiration of such one hundred eighty (180) day period.

F. Headings. The headings contained in this Amended Agreement
are for convenience of reference only and do not affect in any way the meaning or
interpretations of this Amended Agreement. .

G. Governing Law. This Amended Agreement is gove;ned by and is
to be construed and enforced in accordance with the Communications Act of 1934, as
amended, the FCC’s rules, and the laws of the state of Texas.

H. Interpretation. In the event that this Amended Agreement requires
interpretation or construction, this Amended Agreement will not be interpreted or
construed more strictly against any one party by reason of any rule of interpretation or
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construction under which a document is to be construed more strictly against the drafting
party.

L Jurisdiction and Venue. Subject to the provisions of Section 11.C.,
any suit brought with respect to this Amended Agreement must be brought in the state or
federal courts in Houston, Harris County, Texas. For any and all such purposes, the parties
hereto hereby irrevocably submit to the jurisdiction of such courts, waive all objections
thereto (on the grounds of improper venue, forum non conveniens or otherwige), and agree
that service of process upon each as provided in Section 11.K. will be effective to establish
personal jurisdiction over it in such courts.

J. Licensee Contrel. Notwithstanding any other provisions of this
Amended Agreement, Health Center will at all times retain such ultimate and exclusive
responsibility for the operation and contro! of the facilities licensed to it as is required by
the FCC’s rules. ‘ T

K Netice. Except for payments pursuant to Sections 6.C. and 6.F,, all
notices and other communications given or made pursuant to this Amended Agreement
rmust be in writing and will be deemed received as of the first weekday (excluding Federal
holidays) after being sent for next-day delivery by United States Postal Service Certified
or Express Mail, return receipt requested, or by F ederal Express, signature required, to the
other party at the following address:

i. If to Health Center:

Lawrence Jones, Director of Telehealth Services

The University of Texas M. D. Anderson Cancer Center
1515 Holcombe Blvd., Box 182

Houston, Texas 77030-4009

Tel: 713 792 5520

Fax: 713 792 4924

And

Richard L. Milier

VP, Information Services

UT Health Science Center — Houston
PO Box 20036

Houston, Texas 77030

Tel: 713-500-2278

Fax; 713-500-2211

with a copy to:
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Chief Legal Officer

The University of Texas M. D. Anderson Cancer Center
Legal Services — Box 537

1515 Holcombe Blvd.

Houston, Texas 77030

i, If to Sprint:

People’s Choice TV of Houston, Inc.
¢/o Sprint Corporation

Attn: Mr. Todd Rowley

6450 Sprint Parkway

Overland Park, KS 66231

with a copy to:

Sprint Corporation

Attn: ITFS/MDS Leasing
4900 Main Street, 11th Floor
Kansas City, MO 64112

B. Payment of Expenses. Except as otherwise provided, Health
Center and Sprint will each pay its own costs and expenses incident to negotiating and
fulfilling its obligations under this Amended Agreement.

C. Reformation and Severability. If any provision of this Amended
Agreement is determined by any court, the FCC or any other governmental authority to be
invalid, illegal or incapable of being enforced, all other provisions will nevertheless
remain in full force and effect so long as the economic or legal substance of the
transactions contemplated hereby is not affected in any manner matenally adverse fo any
party. Upon any determination that any provision is invalid, illegal or incapable of being
enforced, or should Congress, the FCC or any other government authority adopt any new
or modified law, rule or public policy such that any provision of this Amended
Agreement would be invalid, illegal, incapable of being enforced, or incapable of being
performed without a material adverse effect upon the party responsible for such
performance, the parties hereto will negotiate expeditiously and in good faith to modify
this Amended Agreement so as to effect the original intent of the parties-as closely as
possible in an acceptable manner to the end that the transactions contemplated hereby are
fulfilled to the maximum extent possible. If the parties are unable to negotiate a
modification of this Amended Agreement under such circumstances, this Amended
Agreement may be terminated by the party that would suffer a material adverse effect as a
result.

D. Relationship of the Parties. Health Center and Sprint
acknowledge and agree that by the provisions of this Amended Agreement they are
entering into an airtime lease relationship and not a joint venture. Both parties will
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perform their obligations under this Amended Agreement and otherwise act in a manner
that preserves that intent. Neither party will present itself as the other party, nor as having
any relationship with one another other than that set forth under the terms of this
Amended Agreement.

E. Right of First Refusal. Health Center will not during the Term
entertain offers from, negotiate with, or enter into any agreement with a third party
pertaining to the lease or use by such third party of any or all of the capacity of the
Channels. Unless this Amended Agreement is terminated by Health Center pursuant to
Section 10.A., Sprint will have the exclusive right (the “Right of First Refusal”) to match
the material terms and conditions of any bona fide offer to lease or otherwise use after the
Term any or all of the capacity of the Channels, provided such offer is received by Health
Center within fter the expiration of the Term (the “Right of First Refusal
Period”).

i, If Health Center receives any offer or otherwise commences
any negotiations with any third person to enter into an agreement to lease or
otherwise use any or all of the capacity of the Channels within the Right of First
Refusal Period, Health Center must provide written notice of the receipt of such
offer or the commencement of such negotiations to Sprint and must provide
written potice to the third party advising such third party of the Right of First
Refusal.

ii. If Health Center desires to accept any offer to lease or
otherwise allow the use by a third party of any or all of the capacity of the
Channels, Health Center must first provide written notice to Sprint, identifying the
person with whom the proposed agreement is to be made, describing all of the
material terms and conditions of the proposed agreement, and representing its
intent to accept the offer in the event that Sprint does not elect to match the offer on
substantially the same material terms and conditions as those contained in the notice
(the “Lease Offer Notice’). Health Center may not accept any offer to lease excess
capacity that includes terms or conditions that have the purpose or the effect of
preventing Sprint from exercising its Right of First Refusal. Sprint will have a
period of thirty (30) days after its receipt of a Lease Offer Notice from Health
Center in which to elect, by giving written notice (the “Lease Offer Acceptance™)
to Health Center, to enter into an agreement on the same terms and conditions
except as provided in Section 11.0.iv. as contained in the Lease Offer Notice. If
Sprint does not give a Lease Offer Acceptance within the requisite thirty (30) day
period, Health Center may enter into an agreement with such third party upon the
terms and conditions set forth in the Lease Offer Notice.

iii.  In the event that Sprint does not exercise its Right of First
Refusal with respect to any offer, and any material term of such offer is
subsequently changed, before accepting such changed offer Health Center must
follow the procedures specified in the forcgoing subsections, providing Sprint
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with notice regarding the revised offer and giving Sprint the opportunity to
exercise its Right of First Refusal with regard thereto

iv. If the Lease Offer Notice provides that any consideration is
to be paid by the third person in whole or in part in a form other than cash, Sprint
may, in its sole discretion, elect to substitute, in whole or in part, for such non-
cash consideration an amount in cash fairly equivalent to the fair market value of
the non-cash consideration payable by the third person. The Lease Offer
Acceptance must specify the amonnt of any such substitute cash consideration and
the non-cash consideration for which it is intended to substitute. If Health Center
disputes that the substitute cash consideration specified by Sprint is in an amount
fairly equivalent to the fair value of the non-cash consideration payable by the
third person, Health Center must within after receipt of the Lease
Offer Acceptance provide Sprint with a written notice specifying the amount it
considers to be fairly equivalent to the fair value of the non-cash consideration
payable by the third person (the “Lease Counter-Offer’”). The question of the fair
value of the non-cash consideration will be referred to the American Arbitration
Association pursuant to Section 11.C. unless Sprint gives Health Center written
notice within 7 afler its receipt of the Lease Counter-Offer that it
agrees to enter into an agreement containing the fair value set forth in the Lease
Counter-Offer. In the event the question of the fair value of the non-cash
consideration is referred to the American Arbitration Association, Health Center
will not enter into any agreement with the third party until _ fter
determination by the arbitrator. Upon such determination, Sprint wilt have the
option of agreeing to enter into an agreement containing the fair value determined
by the arbitrator by giving written notice of such election to Health Center within

of the arbitrator’s determination.

F. Specific Performance. FEach of the parties acknowledges and
agrees that the rights reserved to the other are of a special, unique, umusual and
extraordinary character, which gives them peculiar value, the loss of which cannot be
reasonably or adequately compensated for in damages in an action at law and the breach
by either party of any of the provisions hereof (other than provisions calling for the
payment of money) will canse the other irreparable damage and injury. In such event, the
non-defaulting party will be entitled, as a matter of right, without further notice, to require
of the other party specific performance of all of the acts, services and undertakings
required under this Amended Agreement, including the obtaining of all requisite
authorizations to execute or perform this Amended Agreement and to obtain injunctive
and other equitable relief in any court of competent jurisdiction to prevent the violation or
threatened violation of any of the provisions hereof. Neither this provision nor any
exercise by any party of rights to equitable relief or a specific performance herein granted
will constitute a waiver of any other rights which the non-defaulting party may have to
damages or otherwise.

G. Waiver. No failure or delay on the part of any party hereto in the
exercise of any right hereunder will impair such nght or be construed to be a waiver of, or
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acquiescence in, any breach of any representation, warranty or covenant or other
obligation herein. The express or implied waiver by either party of any breach of any
representation or warranty or any failure to fulfill any covenant or other obligation under
this Amended Agreement will not constitute a waiver of any other representation or
warranty or of any other failure in the future or in the past by the other party to fulfill such
representation, warranty, covenant, or obligation hereunder.

H. Word Meanings. As used in this Amended Agreement, the term
“including” is deemed to mean “including, without limiting the generality of the foregoing.”
A “Final Order” means an order of the FCC which is effective, which is not subject to any
petition for reconsideration, petition to deny or informal objection, application for review,
notice of appeal, petition for writ of certiorari or request for stay and the time for any
party to seek such relief or for the FCC to grant such relief sua sponte has expired. All
pronouns and any variations therefor are deemed to refer to the masculine, feminine, neuter,
singular or plural as the context may require. T

1 Survival of Obligations. All obligations of Sprint or Health
Center which by their nature involve performance, in any particular, after the end of the
Term, or which cannot be ascertained to have been fully performed until after the end of
the Term, will survive the expiration or sooner termination of the Term.

IN WITNESS WHEREOF, the parties hereto have caused this Amended
Agreement to be executed by their duly authorized officers as of the Effective Date.

THE UNIVERSITY OF TEXAS HEALTH
SCIENCE CENTER AT HOUSTON

. i L

Name:_  T. Kevin Dillon
Title:__ Vice President and Chief Financial Officer

PEOPLE’S CHOICE TV OF HOUSTON, INC.

Title:

JECV'D & INSPECTER

NOV 2 3 2004
£0C-GBG MAILROOM:
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Houston, TX
C Group
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SECOND AMENDMENT TO ITFS AIRTIME ROYALTY AGREEMENT

This -Second Amendment (“Second Amendment”) to the ITFS Airtime Royalty
Agreement (the “Agreement”) by and between Region IV Service Center (“Lessor”) and
People’s Choice TV of Houston, Inc. (“Lessee™) is entered into as of this _]’]_"" day . of
Februgry ;1998 (the “Execution Date”).

WHEREAS, on December 19, 1991 Lessor and Lessee entered into the Apgreement in
cbnnection'with Lessee’s desire to leasé excess capacity on Instructional Television Fixed
Service (“ITFS”) station WHR492 and WHQ281 (Houston, TX) licensed to Lessor fo; use in
connectioﬁ with the wireless cable sjstem in the Houston metropolitan area; and

WHEREAS, Lessor am;.l Lessee amended the Agreement on June 30, 1994; and

WHEREAS, on Yune 30, 1994, Lessor and Lessee entered into a Talk Back Channel
Lease; and |

WHEREAS, the Lessor and Lessee wish to further amend the Agreement.

NOW THEREFORE, in consideration of the mutual promises and cenditions contained
herein, the Parties agree as follows:

L Section 1(a) is deleted and replaced with the following:

“(a) Initial Term. The term of this Agreement shall end on the tenth (IOth)
anniversary date of the Second Amendment to ITFS Airtime Royalty Agreement {(“Second
Amendment”). This period shall be referred to as the “Initial Term.”
1L, Section 2(b) shall be amended by deleting the following words:
| “aired between the hours df 7:30 am. and 9:00 p.m.”

III.  Section 2(¢) shall bé amencied by deleting the following words:

“between the hours of 7:00 a.m. and 6:59 am.’™
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by Lessee.”

V.

Section 2(d) shall be amended by replacing Exhibit A with the attached revised Exhibit
. A which conforms to Lessor’s airtime requirements pursuant to the conditions contained within
Section 2 of the amended Agreement. In addition, the following shall be added to section 2(d):

“All airtime not used by Lessor shall be considered Excess Airtime available for use

Section 2(d)(1) shall be deleted and replaced with the following:

“Maximum Channel Usage.

@

(i)

(i)

Notwithstanding any other language in the Agreement to the contrary (other than

_the language in Section 2(e)), for the time period that Lessor’s Channels are being

operated in an analog mode for the term of this Amendment, the following

Maximum Channel Usage shalt apply: Between the hours 0f 4:00 a.m. and 7:00

am., Monday through Friday of each week, Lessor shall not provide
programming on more than One (1) of Lessor’s Channels simultaneously;
between the hours of 7:00 a.m. and 3:30 p.m., Monday through Friday of each
week, Lessor shall not provide programming on more than Three (3} of Lessor’s
Channels simultaneously; between the hours of 3:30 p.m. and 5:00 p.m., Monday
through Friday of each week, Lessor shall not provide programming on more than

Two (2) of Lessor’s Channels simultaneously; between the hours of 5:00 p.m. and

6:00 p.m., Lessor shall not provide programming on more than One (1) of
Lessor’s Channels; and on Saturdays, Sundays and Holidays, between the hours
of 4:30 a.m. and 7:00 p.m., Lessor shall not provide programming on more than
One (1) of Lessor’s Channels. Other than Lessor’s airtime noted above, and as
permitted under 2(e) herein, Lessor shall not transmit over the Channels.

Notwithstanding any other language in the Agreement, to the coniréry, upon the

_implementation of digital compression by Lessee on Three (3) or more of

Lessor’s Channels and Lessee utilizes such capacity created for Lessee’s
programming, then pursuant to section 2(k) below: (A) Lessor shall have the
initial use of Five (5) Programming Tracks; (B) Lessee shall reserve an
additional Three (3) Programming Tracks to be made available to Lessor.

Under the combination of A and B above, Lessor shall be limited to a total digital
signal throughput of 27 megabits per second ("Mbps") combined capacity for
Lessor’s use; (C) Of these Eight (8) Programming Tracks, Lessee shall pay the
costs to upgrade the transmission facilities to convert the Channels to a digital
transmission mode for the initial Five (5) Programming Tracks. The costs to
implement the sixth through eighth Programming Tracks shall be the
responsibility of the Lessor; (D) Any equipment Lessor elects to install for use
in operating the Programming Tracks shall be fully compatible with Lessee’s
system and its design specifications. Lessor shall not attempt to install equipment
that requires space in excess of one standard rack. Lessee shall cooperate with
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Lessor’s efforts to implement any of the additional Programming Tracks. Lessor
agrees to provide Lessee with a written schedule illustrating the hours and
programs it will air on the first through fifth Programming Tracks for each
semester, ninety (90) days in advance of each semester and one hundred eighty
(180) days in advance of each semester for programs aired on the sixth through
eighth Programming Tracks. Any airtime or capacity that Lessor elects not to use
shall automatically become airtime or capacity available for Lessee’s use upon
Lessee’s written notice to Lessor of its desire to utilize such time. Prior to
Lessee’s use of such capacity or airtime, the parties shall agree on Ready
Recapture provisions for Lessor to recapture such capacity or airtime.”

VE  Section 2(¢) shall be deleted in its 'enﬁrety and replaced with the following:
"Lessor reserves for its future needs the following rights:

(1)  Lessor agrees not to recapture any airtime between the execution date of the
. Second Amendment and July 31, 1999. If Lessor desires to recapture any airtime between
Angust 1, 1999 and July 31, 2000, and Lessee is operating Lessor’s Channels in an analog mode,
Lessor shall be limited to recapturing One (1) additional simultaneous Channel between the
hours of 7:00 am. and 3:30 p.m. weekdays only in addition to the airtime provided for in
Section 2(d)(1)(i). Lessor shall give Lessee notice one (1) year prior to the date on which it
seeks to recapture such additional Channel. Upon Lessor’s election to recapture this One (1)
additional simultaneous Channel, then the monthly royalty fee

set forth in Section 6(a) of the Second Amendment. Election I in the Maximum
Channel Usage Chart below illustrates the maximum number of Channels and dates on which
airtime can be utilized by Lessor under this provision and amounts to be paid by Lessee to
Lessor.

(2) Ifby August 1, 2000, Lessee has not implemented digital compression technology
on Three (3) or more of Lessor’s Channels and Lessee utilizes such capacity created for Lessee’s
programming, then between August 1, 2000 and July 31, 2001, Lessor shall have the right to
recapture One (1) Channel between the hours of 7:00 a.m. and 7:30 a.m., Monday through
Friday; Two (2) Channels simultaneously between the hours of 7:30 a.m. and 3:30 p.m., Monday
through' Friday; and One (1) Channel between the hours of 7:00 a.m. and 11:00 arm. on
Saturdays, Sundays and Holidays, in addition to the airtime provided in Section 2(d)(1)(i). Upon
Lessor’s election to recapture this One (1) additional smultaneous use Channel, the monthly
royalty fee Election Il in
the Maximum Channel Usage Chart below illustrates the maximum number of Channels and
dates on which airtime can be utilized by Lessor under this provision and amounts to be paid by
Lessee to Lessor.

(3)  Ifby August 1, 2001, Lessee has not implemented digital compression technology

on Three (3) or more of Lessor’s Channels and Lessee utilizes such capacity created for Lessee’s
programming, then between August I, 2001 and July 31, 2002, Lessor shall have the right to
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recapture Two (2) Channels simultaneously between the hours: of 7:0¢ a.m. and 7:30 am,,
Monday through Friday; Two (2) Channels simultaneously between the hours of 7:30 a.m. and
3:30 p.m., Monday through Friday; One (1) Channel between the hours of 3:30 p.m. and 5:00
p.m., Monday through Friday; and One (1) Channel between the hours of 7:00 a.m. and 11:00
a.m. on Saturdays, Sundays and Holidays, in addition to the airtime provided in Section
2(d)(1)()). Upon Lessor’s election to. recapture this One (1) additional simultaneous use
Channel, the monthly royalty fee

Election I in the Maximum Channel Usage Chart below illustrates the maximum number of
Channels and dates on which airtime can be utilized by Lessor under this provision and amounts
to be paid by Lessee to Lessor.

(4) X Lessor has not recaptured any airtime in excess of Lessor’s airfime set forth in
Section 2(e) herein by August 1, 2002, Lessor may elect to recapture the maximum channel
usage set forth under Election IV in the Maximum Channel Usage Chart at no reduction in the
monthly royalty Fee. Election IV provides for Lessor’s Maximum Channel Usage as follow:
For Mondays through Fridays between the hours of 4:00 a.m. and 7:00 a.m., Lessor shall not
transmit over more than One (1) Channel; between the hours of 7:00 a.m. and 3:3¢ p.m., Lessor
shall not transmit over more than Four {(4) Channels simultaneously; between the hours of 3:30
p.m. and 5:00 p.m., Lessor shall not transmit over more than Two (2) Channels simultaneously;
and between the hour of 5:00 p.m. and 6:00 p.m., Lessor shall not transmit over more than One
(1) Channel. On Saturdays and Sundays, between the hours of 4:30 a.m. and 7:00 am., Lessor
shall not transmit over more than One (1) Channel.

MAXIMUM CHANNEL USAGE CHART

NUMBER OF CHANNELS

Monday — Friday Current Election I | ElectionII { ElectionIII | ElectionIV

4:00 a.m. - 7:00 a.m. 1 1 | 1 1

7:09 a.m. - 7:30 am. | 3 4 5 5 4

7:30 am. - 3:30 p.m. 3 ‘ 4 5 5 4

3:30pm. - 5:00 p.m. 2 2 2 3 2

5:00 p.m. - 6:00 p.m. 1 1 1 1 1

Sat.ISul_l.fHoliday

#30am. - 7:00am, I I | 1 e 1

7:00 am. - 11:00 a.m. 0 0 1 -1 . 0

Term Period Second 8/1/99 - | 8/1/00- 8/1/01 - 8/1/02 -
Amendment | 7/31/00 7/31/01 7/31/02 Expiration

Monthly Payment $10,000.00 | $8,000.00 | $6,750.00 [ $6,000.00 | $10,000.00
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“In all instances in which Lessor elects to recapture airtime, Lessor shall provide Lessee
with a one (1) year advance written notice of the date on which it seeks to recapture such airtime
and such notice shall be given no sooner than July 31, 1998, if Lessor elects to exercise its right
fo recapture any airtime. Lessor agrees to schedule its Recapture Airtime to meet the
stipulations of (1), {2), (3) and (4) above and the revised Exhibit A attached hereto. Upon
Lessor’s use of its Ready Recapture Airtime, Lessee shall provide for its transmission of
Lessor’s programming over one (1) or more of the Channels or other channels utilized by Lessee
in its wireless cable system to assure that Lessor’s programming will be received at Lessor’s
receive sites.”

VII. The following shall be added to the beginning of the first sentence of Section 2(f):
- “During the period that the Channels are being operated in an analog mode and...”
The following sentence shall be added after the last sentence of Section 2(f):

“Upon conversion of any Channel to digital mode, Lessor’s use of the vertical and
horizontal blanking intervals, second audio carriers and other such subcarriers shall be limited
to the carriage of studio control information within Lessor’s Program Track throughput capacity,
All other use by Lessor of the subcarriers associated with any Channels which are converted to
a digital fransmission shall cease.”

VII. Section 2(g) shall be deleted and replaced with the following language:

“Lessor acknowledges that a significant Capital Expenditure is to be made by Lessee for
the mutual benefit of the parties to this Agreement. Lessor expressly agrees to use its best
efforts to take no action which would jeopardize the ability of Lessee to fully recover its
investment through its provision of services contemplated by this Agreement. In this regard, it
is acknowledged that Lessor’s primary purpose for airtime use is to provide accredited
educational programming. In the event that Lessor secks to broadcast programming other than
- during Lessor’s Primary Airtime. or Lessor’s Ready Recapture Airtime, thereby reducing
Lessee’s Excess Capacity Airtime to less than the allocation provided for under the Second
Amendment, then Lessor shall provide Lessee with notice of this intent as set forth herein. Any
such attempt to reduce Lessee’s Excess Capacity Airtime not provided for under this Second
Amendment shall hereinafier be referred to as a "Significant Reduction in Lessee’s Airtime™.
No “Significant Reduction in Lessee’s Airtime™ shall result from the use by Lessor of its Airtime
as provided for herein.”

IX.  Section 2(k) shali be shall be added and shall state the folléwing:

“Lessee shall have the right during the initial term of the Agreement and any Renewal
Term thereof to implement digital compression on One (1) or more of Lessor’s Channels by
giving a sixty (60) day prior written notice to Lessor. The parties agree to fully cooperate for
the planning and implementation of digital transmission on the Channels. It is the intention of

sdmimisc\0] 30repd.doc 5




the parties to schedule the conversion of the Channels in a manner that will minimize any
disruption of Lessor's scheduled transmission to its receive sites. Other than the Lessor’s
Airtime noted in Section II(d)(1) above, and subject to Section 7 of the Agreement, Lessee shall
have the right to use Lessor’s Channels for any use authorized under the FCC rules, including
~ but not limited to outbound and/or two way transmission of video, voice and/or data services,
utilizing, if desired by Lessee, frequency reuse (i.e., cellularization or secterization) for
transmission and/or reception. For the purposes of this Agreement, the term "Programming
Track™ shall be defined as a channel capable of providing capacity for one full motion
compressed andio/video or data service.”

X.  -Section 3(c) is replaced with the following language:
¢) [This section is intentionally omitted.]

XI.  The first two sentences of section 4(a) are deleted and replaced with the following
language:

“(a) Receive Site Equipment. Lessor currently has a total of one hundred and six
(106) Receive Sites, of which the initial seventy-one (71) installed receive sites shall be referred
to as the “Charter Receive Sites”. The remaining thirty five (35) receive sites currently installed
will be referred to as the “New Receive Sites”, A revised Exhibit B is attached, identifying each
of these Receive Sites and the number of set-top converters installed per Receive Site. Lessee
is responsible for maintaining the Standard Installation equipment package for each of the
. Charter Receive Sites, including one (1) or more TV set-top converters currently installed.
Lessee shall not be obligated to maintain the New Receive Sites nor the Site equipment other
than the set-top converter/decoder installed. Lessor may elect to have Lessee perform
installation and maintenance for the New Receive Sites, and Lessee shall invoice Lessor on a
time and material basis, plus a fifteen percent (15%) administrative fee to maintain or install
these New Receive Sités (excluding standard converter/decoder maintenance, which is at no
charge to Lessor).

- Upon implementation of digital technology by Lessee on One (1) ormore of Lessor’s
Channels uséd to transmit Lessor’s programming services, Lessee shall upgrade the Standard
Installation of all of Lessor’s active Receive Sites with a comparable number of digital
converters/decoders per Receive Site. Lessee shall be responsible for the costs associated with
upgrading the seventy one (71) Charter Receive Sites and Lessor shall reimburse Lessee for the
costs associated with the upgrade of any New Receive Sites. The costs for Lessor to upgrade
the New Receive Sites’ analog TV set-top converters to a digital converter/decoder shall be
calculated per the expense and credit calculation in 4(b) below. Lessee shall insure that Lessor's
ITFS signals to each of its Receive Sites in digital mode shall be equal to or exceed the existing
analog picture/radio quality as-seen by the average viewer.” :
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XIL  Section 4(b) shall be deleted and replaced with the following:

“Receive Site Grant. Lessee shall pay Lessor
to compensate Lessor for its expenses incurred in the construction of future receive
sites for reception of Lessor’s programming transmitted over Lessee’s wireless system,

shall be paid in four equal quarterly payments,
beginning on the first day of the first full month following the execution of this Second
Amendment. Each auarterly paymént shall be in the amount

Upon the execution of this Second Amendment and upon Lessor’s request, Lessee agrees
to construct up to one hundred fifty (1 50) receive sites with Standard Installation packages.
Lessor agrees to pay Lessee per receive site for the first
one hundred fifty (150) receive sites. For any non-standard installation at any of the first one
hundred fifty (150) receive sites, Lessor agrees to pay Lessee

plus Lessee’s expenses for time and materials associated with such installation. If
requested by Lessor, Lessee agrees to install additional receive sites in excess of the one hundred
fifty (150) and Lessor agrees to pay Lessee for its time and materials plus a fifteen percent
(15%) administrative fee for the installation of each receive site in excess of one hundred fifty
(150). Lessor's payment for the installation or for work performed for these new receive sites
shall be made to Lessee within thirty (30) days of receipt of invoice by Lessor. Other than as
provided for within Sections 4(g) and 19(e) herein, Lessee shall be responsible for maintaining
only the Charter Receive Sites and Lessor shall be responsible for maintaining any additional
receive sites.

As shown in Exhibit B per the Second Amendnie;nt, Lessor has a total of one hundred six
(106) Receive Sites. The thirty-five (35) New Receive Sites recently installed are counted as part
of the one hundred fifty (150) receive sites to be installed by Lessee.

The Parties recognize that the current transmission of the analog signal over the Channels
from time to time may be upgraded to newer technology such as digital compression or other
means that create expanded capacity of the Channels as authorized under the FCC Rules. Upon
such an event, it would be necessary to upgrade or replace Lessor’s Receive Site's analog set-top
converter/decoder with digital-capable equipment. If Lessee has requested that Lessor amend
its FCC license for the Channels which require a technical modification or upgrade of reception
equipment at Lessor’s Receive Sites, in.order to accommodate the change on Lessor’s
Transmission capacity, then the Parties agree to the following:

() For Lessor’s seventy-one (71) Charter Receive Sites, Lessee shali be responsible

- 10 upgrade or modify the Standard Equipment Package as necessary to allow

‘Lessor’s signals to be received. This cost to Lessee shall include the change-out

of each of the respective Charter Receive Sites’ set-top converters noted within
Exhibit B attached.
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(i) For the New Receive Sites which Lessor has previously paid for, that
subsequently require an upgrade of the TV set-top converter/decoder (such as a
change-out for digital srgnal reception), Lessor shall be obligated to reimburse .
Lessee for the difference in the cost of the analog sef-top and its digital
replacement. That cost shall be determined by applying the original cost of the
analog converter less the value representing the converter’s then useful equipment
life remaining against Lessee’s actual cost of the digital converter/decoder
instalied as a replacement.- The original cost for each analog set-top converter is

; the useful equipment life is
sixty (60) months from the time the equipment is installed at Lessor’s Receive
Site. For each month that the analog converter remains in service, its original
value is-

(iii) For any remaining balance of the one hundred fifty (150) New Receive Sites
which have not been installed to date, which will require a digital
converter/decoder with the Standard Instailation, then Lessor’s cost of the
installation shall be calculated in the following manner:

per installation, plus Lessee’s cost of the digital set-top
converter/decoder, .
credit for the analog converter/decoder being substituted in the Standard
Installation)

XTI Section 4(c) is amended by adding the following languzge:

“Lessor agrees fo allow Lessee, at Lessee’s sole discretion, fo feed Lessor’s Houston
ITFS signals to its distant northeastern receive sites from Lessee’s Anahuac wireless cable
system provided that comparable signal reception can be provided by Lessee to those receive
sites.”

~ XIV. Section 6(a)(i) shall be deleted and replaced with the following:

" “Beginning on the first day of the first month following the execution of this Second
Amendment, Lessee agrees to pay Lessor a monthly Royalty Fee of
' as complete compensation for Lessee’s use of Lessor’s Charmels under this Second
Amendment. This payment shall be made no later than the twentieth (20th) day from the close
of the preceding month.

Pursuant to the conditions neted within section 2(e) as amended, the monthly Royalty Fee
shall be adjusted as conditions warrant, In the event that Lessee implements digital technology
on any of Lessor’s Channels, and thereafter maintains and continues to maintain during the term
of the Agreement no less than fif thousan (50,000) Basic Service Subscribers for a period of
twenty-four (24) consecutive months, inclusive of the seventh (7th) year of the term of the
Second Amendment, then the Royalty Fee paid monthly shall increase for the eighth (Sth), ninth
(9th) and tenth (10th) year

aanan
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XV. Section 6(a)(ii) items (a), (b) and {(c) shall be deleted and the Parties agree that the
advance payments made prior to the Second Amendment shall no longer be required for off-set
or repayment by Lessor.

XVIL Section 6(b)(i) shall be deleted and replaced with the following:

“Lessee shall have the right to incorporate a Channel expansion or multiplex technology,
such as provided for under Section 2(k) herein, thereby increasing the number of the Channels
used pursuant to this Agreement. Lessor shall take all actions in a timely manner that are
reasonably requested by Lessee to implement such technology.”

XVIL The last sentence of Section 10 is deleted and replaced with the following:

“Lessee shall have the right{to\assign #ts rights under the Agreement and the Second
Amendment as follows: (A) to any entity 72t demonstrates that its Net Worth equals or exceeds
Lessee’s net worth, provided that the Assignee agrees in writing to accept all rights and
obhganons of Lessee under the Agreement and the Second Amendment and provided that
Lessee gives Lessor thirty (30) days prior written notice of such assignment; or (B) Lessee shall
have the right to assign its rights under the Agreement and this Second Amendment to any entity
affiliated with Lessee without Lessor’s consent provided that Lessor remains obligated under
this Agreement, or the affiliates net worth is equal to or exceeds Lessee’s net worth; or (C)
Lessee shall have the right to assign its rights and obligations under the Agreement and this
Second Amendment to an unrelated entity that does have a net worth equal to or greater than
Lessee only with the Lessor’s prior written consent which shall not be unreasonably withheld
or unreasonably conditioned. In the event of an assignment, the Assignee shall provide & written
notice to Lessor which states that the Assignee agrees to accept all obligations and nghts under .
this Agreernent as amended.” .

XVIILThe Agrccment shall be amended By adding the following new Section 19(e):

“(e) Upon Lessee’s request, Lessor shall file an application with the FCC to relocate
its frequencies in a comparable block of frequencies to those currently licensed to Lessor,
provided that (i) the FCC rules allow for such filing; and (ii) Lessor’s ability to provide for
transmission and reception of its services is of no less si ignal quality evident to the average TV
viewer prior to the migration to the comparable frequencies than at the execution of this
agreement; and (iii) any other party required to consent to such filing has consented.”
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XVIV.The Agreement shall be amended by adding the following new Section 25:

“25. Non-competition.

(s)  During the Initial Term and any Renewal Term of this Agreement, to the extent
permitted by applicable law or regulation, Lessor agrees not to transmit any material or
programming, or to allow any party to offer a service over any of the Channels that are in
competition with those provided by Lessee.

Programming directed to Lessor’s receive sites of an educational nature, including

- programming accepted as educational under applicable laws, rules and regulations, shall not be

deemed competitive with the services of Lessee, Should this Agreement terminate for any

reason, Lessor shall not lease its excess capacity to any competitor of Lessee as long as 1t
remains collocated with or uses Lessee’s system facilities.

(b)  For as long as this Second Amendment remains in force and Lessor remains the
Licensee of the Channels, Lessee agrees not to knowingly transmit any material or permit any
material to be transmitted over the Channels that is deemed to have substantially the same
content as that programming provided by the Lessor or to be in competition with the
programming provided by the Lessor. Educational programming deemed to be in compeuuon
with Lessor s services shall be identified for the purpose herein as:

@ prograxmnmg produced and provided for by a State of Texas Regional
Educational Service Center ("ESC") other than Lessor;

~ (ii) programming specifically ofa similar content to that provided by Lessor which
is produced or provided by any K-12 school district, community college, other
colleges or universities;

(ii) any educational institutions afﬁhated w1th the State of Texas Education
Department; and

(iv) programming of a substantial content that is specifically directed to the type of
. client base traditionally serviced by Lessor in the field of teacher training or
certification, regardless of the entity that produces or provides the programmmg

service.”

Notwithstanding the foregoing, Lessor recognizes that Lessee is required by contract to
transmit such educational programming on the other ITFS channels in Lessee’s wireless cable

system as requested by such I[TFS licensees. Lessor agrees that this shall not constitute a breach
of this agreement”.

The following page is the signature page.
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"IN WITNESS WHEREOF, the parties hereto have executed this Second Amendment

to the Agreement as of the date first above written,
REGION IV EDUCATION SERVICE CENTER

By: M "

An Authorized Representative

PEOPLE’S CHOICE TV OF HOUSTON, INC.

4

By:
7 hnomk

RECV'D & INSPECTED

JUL 30 2003
FCC-GBG MAILROOM
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955 Campbell Road — P.O. Box 19432, Houston, Texas 77224-9432 tel (713) 464-1511

SPRING BRANCH INDEPENDENT SCHOOL DISTRICT
We are dedicated to providing

every student a quality education in a John Baugh .
safe environment baughj@spring-branch.isd tenet.edu

Director of Telecommunications

November 1, 1999

Viz Hand Delivery REs C&’,VE N

oy
Magalie R. Salas, Secretary | Feoemy 2 1999
Federal Communications Commission
445 Twelfth Street, S. W.
Room TW-A325
Washington, D. C. 20554

7 0 e M

Re: Instructional Television Fixed Service Station KRZ68 (Houston, TX) — FCC File
No. BNPIF-19970718DA

Dear Ms. Salas:

On behalf of Spring Branch Independent School District, licensee of Instructional Television
Fixed Service station KRZ68 (Houston, TX), I am writing to notify the Commission of the
completion of the addition of the digital emissions designator, as authorized under its

June 2, 1999 license (FCC File No. BNPIF-19970718DA).

Should you have any questions about this matter, please contact the undersigned,
Respectfully submitted, ‘ ’

L

John Baugh
Spring Branch Independent School District

cc: Clay Pendarvis
Todd A. Rowley

fax (713) 365-4071 http://www.spring-branch.isd.tenct.edu



e

Statement of Proof of Performance

People's Choice TV Corp. (“PCTV”) hereby certifies that the testing and proof-of-
performance processes required by the Commission’s July 10, 1996 Declaratory Ruling and
Order, which established interim rules for the use of digital technology, have been satisfied. See
Reguest for Declaratory Ruling on the Use of Digital Modulation by Multipoint Distribution
Service and Instructional Television Fixed Service Stations, 11 FCC Red 18839, 18863 (1996).
On-site measurements have been taken at the transmitter output to confirm that transmissions
meet the interim spectral mask, the maximum EIRP of its facility does not exceed the authorized
EIRP, and the transmissions comply with the spectral energy dispersal requirements of the
Declaratory Ruling and Order. Those test results will be furnished to the Commission upon
request. This testing was completed under the direction of Michael P. Denny, PCTV’s Vice
President, Engineering, 5301 E. Broadway, Tucson, AZ 85711, phone: (520) 5 19-4400.

%,%W, <
By: Michael P. Denny L//
Vice President, Engineering

. Date: é/ /?/ é?
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M M D S CHANNEL LEASE Vi QG,qu
s ,_hsof
. THIS MMDS CHANNEL LEASE ("The Agreement") entered into.this
[T day of ocTodec , 198¢, between BLOCK & ASSOCIATES, a

General Partnership, having its principal place of business at
5495 Wildwood Drive, Reno, Nevada, (hereinafter referred to as
“"Carrier"), and SPECCHIO DEVELOPERS LTD., naving its principal
place of business at 233 N. Garrard Street, Rantoul, Illinois,
61866 (hereinafter referred to as "Customer™").

WITNESSETH:

WHEREAS, Carrier has been granted a permit by the Federal
Cecmmunications Commission (hereinafter referred to as the "FCC")
to ceonstruct a Multichannel Multipoint Distribution Service
(hereinafter referred to as "MMDS") system to operate on
Channels E-1, E-2, E-3, and E-4 (hereinafter referred to as the
"Channels" ), as designated by Subpart K of Part 21 of the FCC's
Rules, in the City of Houston, Texas and the immediately
surrounding area (hereinafter referred to as the "Market Area")
and has filed a covering license application for its operations
on the Channels; and

WHEREAS, Customer is desirous of leasing all of the Channels
from Carrier and Carrier is desirous of leasing such Channels to
Customer.

‘ NOW THEREFORE, in consideration of the vremises and of the
mutual promises, undertakings, covenants and conditions set forth
herein, the parties hereto do hereby agree as follows:

1. Lease of Channels. Carrier hereby agrees to lease to
Customer all of the Channels in order to permit Customer to
pvrovide program material to receivers in the Market Area. Such -
lease will be subject to all of the terms and conditions herein
and of the General Terms and Conditions of Service (the "General
Terms")} attached hereto as Exhibit A and incorporated herein by
reference in every respect as a part of this Agreement.

2. Service Charges.

(a) Customer shall pay connection fees for the lease as
provided in the General Terms.

(b) Customer represents and warrants that it has paid
to ITS the sum of 523,300.00, to be applied against Carrier's
account with ITS for the purchase of transmission equipment for
Carrier. 1In additicn, Customer shall pay Carrier the sum of
$1,800.00 per month for thirty (30) months with the first payment
to be made on the fifth day of the firs: month following the
Start pbate as provided in the General Terms .and Conditions.




(¢) Customer shall assume and pay all expenses in
connection with the operation, modification, upgrading,
replacement, relocation, and maintenance of the Transmission
equipment and all other expenses related to the operation of the
Channels (including, without limitation, rent of leased space,
taxes, consulting and engineering charges, insurance premiums,
and utility bills for the period from and including October 1,
1987, to and including the date on which this Agreement is
terminated. Customer shall reimburse Carrier for any such
expenses related to the aforementioned period that have

‘heretofore been, or may hereafter be, paid by Carrier.

3. Tariff.

(a) If required by the rules and regulations of the
FCC, Carrier hereby agrees to file and maintain a tariff with the
FCC which is in no way inconsistent with this Agreement and the
General Terms and Conditions. ‘

(b) In the event that Carrier is at any time not
subject to tariff regulation, this Agreement shall remain in full
force and effect and shall govern the service herein
contemplated, except that the foregoing Paragraph 3(a) shall be
deemed void and of no further effect.

4. Early Termination. Notwithstanding the provisions of
the General Terms and Conditions attached herewith, Custemer
shall have the right to terminate this Agreement prior to the
expiration of the initial term after January 1, 1989 upon the
follcwing terms and conditions: .

(a) Customer provides thirty (30) days notice to
Carrier;.and

{b) Custcmer pays to Carrier on the termination date a
sum equal to the following:

i. Eighteen (18) times the average monthly cost of
operating the Transmission Point equipment and facilities
twenty-four (24) hours a day, seven days a week;

ii. Eighteen (18) times the minimum monthly
subscriber fee which would be otherwise payable if the agreement
had not been terminated as provided in the General Terms and

Conditions; and :

iii. All sums then unpaid, but otherwise payable under

'the vrovisiens of Paragraph 2 hereof.

5. O©Ownership of Equipment. Upon termination of this
Agreement, all equipment.purchased to transmit the signals to the
Transmission Point shall be the property of Custcmer while all
Transmission EZquipment (as defined in the General Terms and
Conditions) located at the Transmission Point (excluding back-up




L

- or replacement equipment not then in use unless such equipment

has been or was purchased by Carrier) shall be the property of
Carrier.

6. Terms. 5,

(a} All capitalized terms defined herein and used in
the General Terms shall have the respective meanings ascribed
thereto herein and all capitalized terms defined in the General
Terms and used herein shall have the respective meanings ascribed
thereto therein. :

(b} In the event that the provisions contained herein
are in any way inconsistent with the provisions contained in the
General Terms, the provisions contained herein shall govern.

IN WITNESS WHEREOF, the parties, by their duly authorized

signatory, have executed this Agreement on the date and year
first above written.

R —
= ﬁy,/-/,g,,:é%

BY: r Pl
K=

-3~
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MM D S CHANNEL, YEASE |

g MMDS CHANNEL TEASE (the .") F
. ! . entered linto this g7
of ! r 1990, betwaen RORERT =. MOORE, havm;hi';s princ?gl

Placa of business at 2131 Thormna i
; pple Deive
Jhovelnaftar referred to as "essorl), and PEOME’S Giouis 7oy, s
Lsco Streetmmumn P, havlﬁg ii.:.isprlgigggl-pg:e Of business at 232 N,
&’Izaxa L tc'u’ r
Texas corporation), (herelmafter referred b o "easen PE)N °f Twas, I, a

WITNESSETH:

Multi-Chamtel Multi-Point Distribution
Servica :
::MMEE") sm)"a) mels Fhl,.F—Z ¢ =3, and F-4 (hmwmfmmmigzgterenedmﬂmtha:
channel petst), a5 dea;gnated by aSll:gpazht X of Part 21 of the FOO’s Rules, in
_ (here:i,t_:after referred 1’:0 as thé "Maxket ::‘ea"): andat‘aly |

l. Use of the chamals,

i (a) Ieased Time. ILessor hereby J i term

- Yy leases to Iesses g

; gzr thga ;gre?mgg; tl;ewﬁl andg camplete capacity on the | dua:milr?g 24thehours

PP ma:in'channal + Buch capacity shall include but not be Limited to
‘ 5, the vertical blankirg intervals amd the sub-carriesr
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or type of information or signal to be transmitted theveover (unless
required to comply. with the provisions applicable by law including
without limitation, the Communicefions Act of 1934, as amended, and the
rles and policies of the FeoO Promigated pursuant thereto). Iessewr
epressly disclaims any control over the content of Lessee’s subsaription
television transmissions over the Channels except to the extent such
control may be required to camply with the provisions of gpplicable law,
Lessee agrees to indemnify ard save and hold Tessor harmless frem any
claims that the program content viclates any pernography or thecenity
laws.

Programming shall not reliave Iessse of its cbligation to pay Iesscy the
fees due hereunder. Furthermore, Lessee shall perform its obligations as
tothetemsm:dcomitionscfthisleaseinsuchanmmar 50 a3 to not
waly or without Just cause, create a condition which places Iessar’s
FCC license at risk. .

() Proemptien. The Channels provided to Iesges heraunder ave
subject  to presmption by Iessor for reasons of national or leeal
anargencyorinacmrﬁaxmwithanyraquirmntpr order of the FOC or
any other local, state or federa) regalatory authority with Jurisdiction
over the cperation of the Channels,

2. Temm. |

. i
: (b) Renswml Term,  Subject to the provisions for earlier
termination contained In Paracraph 12 hereof, the term of this leaga
pursuant to the Agreement shall ke extended for two successive additional
term= (zuch adr?iticna.l Tarms are hereinafter referred to as "Renewal

carrent texm that itelacts_tcteminatathahgreemntatﬂmerdofthe
then current term. And, furthermore, at the conclusion of the second
Repewal Term noted above, Iesses ghall have available for its conmtinued
exclusive use, two (2) added Buccessive Ranewal Terms (the Extendeg
Renewal Terms) of five (5) yoers each. Provided that lesses ig not in
b:eachofthisﬂgteement,anitnatIESSBaservmmticeto lessor of not
less than six (8) wenths notification of its intent for Extended
Renewal. The terms and conditions under the Rememl Termz and EBExtended
Renewal Terms ahallbathemaspmvidadforinthelnitialmem, with
the exception of Transmissien Fess as noted within sSection Five (5)
herain, :
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3. Facilities.

(a) Transmisgion Point. Yessor’s application for a corditional
license ghall specifyatmasmissionpointtobelocatedata Eite to be
agreed monbytmmiesaftartheemtionofﬂﬂshgmemnt
(hereinafter the "Tranamission Pointhy,

(b) Transmission mipment,

5 (i) Atitssaleccsta:ﬂaxpensalass‘eeshallpurt‘hasa
ard  install such  transmission and  other equipment  (hereinafter
"Tranemission Equipment") as is  recuived te cperate the Charnels in
accordance  with the provisions of lessor’s FOC  authorization, =211
applicable FOC rules, standards of good engineering practice, any site

- leass agresment and proper ma requirements,  Any eguipment used
in the construction of the Transmission Eguipeent shell be owned by

agrees to pay to Lessee the mum of $1.00 pexr ysar, payable in advance for
the leass of the Transmission Equiyment. i

1
. (11) At the end of the Fisteenth (15th) year after the
Staxt Date herein, all crigina) equipment instailed by lessee during the
Initial Term for the exclusive use Irvolvirg Iessor’s Foo license as
noted with eubsection 3(b) (i) above, . shall be deaded to Isssor without
encumbexance as to any lisn or debt againet such eguipment, and thus
‘becemes the property of Lessor, (The meaning of ewclusive use equipment
for the purpose of this paragraph shall be that equipment: trensmitters,
carbiner, power supply, etc., used sclely in the performance of Yessor’s
F group primary chamnels, and shall not include any equipment used within
Iessea’s co-located transmission/distribution system which is used In any
common or shared fashien). Thereafter, during any Extended Remewal Tewn
of this or any Air Time Lease Agreement between Lessor and Iessee, Lescee
shallhavetherighttousesuchmuim:t on the terms and conditions
containad within +this Agreament, for a sim of $1.00 for an amrual leasa
©f equipment, prepaid to lessor on each armiversaxy date of the then
in-existance ady Time Agreament.,

(1i1) Tt shall be Iesses’s option to continue to operate
undex the terms and conditions of subsection 3(b) (1) above for extended
use of the Trensmission Bquipment, and/or, provide for newer equipment or
replacement, Any such newer and/or replacement equipment. shall be wmed
urder the same terms and corditions contained within +he entirety of
Section 3 herein, Imcduding at the then end of ary fifteenth year of use
from the installation of equipment, the ability by Lessor to acquire such
equipment as Yessor’s Proparty per subsection 3(b) (ii),

the Charnels, Tessee shall present Iessor with a sub-lesse for Iagsoris
execution, as one of the co-located FCQ licensees, to utilize sufficient
space Lo accammodate Isssor’s reascnable meeds for the instellation. and
cperaticn of the leamsed equipment noted within subsection 3(b) abova,
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Such sub-lease shall ke binding upen the Owner of the Transmission Point
Facility and allow for lessor’s continued use of such facility in the
event that this Agreement betwsen Iessor and lessee is terminated prior
to the full anticipated Tem(s) of Agreement. The sub-lease shall be an
extensimofamasterleasaexecutedbetweanlessea ard the Tranemission
- Point Facility oOwner or ite agent and shall cantain, proporticnate to all
FCC  licensees cperating a o-located station with Iessee’s Wireless
System sarving the market avea, the same tarms and conditions as ewacted
by Iessas for lessee’s behalf amd the interestz of the co=locatad
licenseesvmmhavesapa:atemﬁmleaseaexemtedwithlessaa.

(d) Risk of Ings. Iessor shall have no responsibility for any
loss or damage to the Transmission equipment unless such loss or damage
iz paused by lessor or its employess or agents.

regulations. In the event that said authorization is cbtained, ILessms -
chall install apprepriate amplifiers in corder to effect said power
increase and such amplifiers shall thereuport become paxrt of the
Transmigsion Equipment. tessee sghall pay all costs, including legal,
erginesring, equipment, constructicn, iInstallation amd other ewpenses
assoqiated with saild eppliestion ang power increase, recardless of
vhether the application is granted or not,

Tranemission Point Facdlity. Per the Foo lles and requlations, Lessee

nay electtnuseaqaalifiedthizdparty, such as an enginesring

consultant and/er an ocutside firm, recognized for thelr ewpertise in

designing, censtructing ang installing the needs of lessor’s FOC license,

é‘l:cludihg Lessce’s needs relevant to lessee’s co-located system sarving
& market, ;

4. Operation of the Chamels,
(2) Operation  of the Transmissicn Eauiyment. Iessee shall

smpiy, at its sole cost argd expense, persarnel to operate and maintain
the ssien  Equipment. Said personnel shall insure that the

Lossor amd Iessee shall cooperats to  ensure that each of them at all
times is fully ewere of any ard all cperations, maintenance and repair
activities on the Trensmiszionm Equipment. ALl maintenance parsonnel
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by Lessea at Lessea’s =0ld expense. A1l répaive shall be completed as
soon as  reasohably possible following notification by Iessor to lessee of
the nead therefor. Iesses shall not rearrange, discomnect, remeve or
repair any of the Transmission Equipment witheut Iessor’s consent.
I=sgea ghall have access +o the station facilities at all times for any
of the forgoing activities fubject to the terms of the lease of the
Transmission Ecuirment.

(b) Operation of 2Additiona] Equipment. Iessee, at its o
expense may make alterations or 1 gttachments to the Transmission
Equipment  (including, without limitation, encoding and/or addressing
squipment selected by it) as may be required by the exigencies of its
business frem time to time, provided +hat (1} such alterations ard
attachments do not viclate any FOC rules or requistions or sits leass

its best efforts to cbtain any recuired FOC authorization. Iessee shall
be ‘responsible for the eperation, maintenance and repair of all equirment
provided by it and shall indemnify Lesser against and shall pay all
costy, Including legaml, enginesring, equipment, canstruction,
installation amd other expenses, assoclated with any alterstions o
attachments to the Transmission Equipment pursuent to this Paragreph 4(b),

; (¢) Interforence with tions, fessor and lesses
- will cocperate in the operation and maintenance of the Transmission
Equipment as well as any alterations or attachments added thereto, in
gsuch a fashion as to ensure that the Chammsls do not creats or indrease
harmful interference with existing Malti-Point Distribution Sexvice,
MMDS, FPrivate Operational Fixed Service, Instructicnal Television Fived
Service or any other applicants, permittess or licenseez which are
entitled to protection from such interference under the rulas  and
regulations of the FOO, o

(4)
hereunder to provide any recaption antennas, down corvertars, decoders,
ted

Channels en a talevision set, Lessee may, in its sole discretion ard on
terms and conditions of its choosing, install or cause to be installed
such Reception Equipment, provided and selected by lesses, as may be
required, from time to time, in order for the general public, or any
memoer  thereof, to wview the programs to be transmitted over the
Chamnels. Title to all Reception Equipment: provided by lessse herewrder

contmlledbyiessortothaextentmqtd.radbythemrulesam

regulaticons,
(&) MMLM and Delivery, Iessee‘ shall he sgolely
responsible for the origination of ALl prograrming to be transmitted over

the Channels and the delivery of such rograming to the Transmissien
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expenses
maintaining these facilities, Any personnel required to ingkall, operats
and maintain any program origination and delivery facilities shall be
provided by Lesses, at ite sole coot ardd expense, Such persomel shall
be under lesses’s exclusive control, wile=s such is provided by Lessor
prusuant to Paragraph 4(f) herest. _

(f) Polnt—to~Foint Microwave Charmels. If! so requested by
s9e8, Iessor ghall  apply to the Foe For authority to operate
point-to~point microweve dhannels (hereinafter referred to as
"Polnt-to-Point Chammels") for Iesses’s uge in delivering signals botween
certain eriginatien points to/from the Transmission Point and wpen FOQ
grant of such Polnt-toc-Foint Chamnels, Iessor shall meke grant of such

upon  (a) the availability of requencies, (b) the receipt of all
hecegsary goverrmental appreval, (o) Epace and power beiry available as
required at hoth ends of the requested sigral path, (d) the axlstenca of

other regulation of any kody having Jjurisdiction, and (f) poayment hy
Iessee of all direct costs including legal, engineering, equipment,

the provision of such Foint~to-Point Charmels with ewpenses are
Teascnable ircurred and reascnable in amcunt, whether goverrment gpproval

(9) Operating Ewpenses, Iesses shall be solely responsible for
and shall indemnify and hold Lessor harmless from the operating expenses
resulting from the provision of service over tha Channals, including rent
of leased space, taxes, engineering charges, insurence and utilities,

. 5. OCharges and Yees. Due to various: marketplace uncertainties ard
circumstances noted within Section 8 herein, IYessor and Yessee have
negotiated a potentia)l  two thase method for Transmission Fee
campensation, a definitive schedule of payment; and the vehicle for an
agreaable modification of that schedule, providing for a Grant~in-aid

repayment, 1f recuired,

(a) Transmission Fea(s). Commencing  with the first full menth
after the Start Date, and Thereatter untll revised as noted belew, Iessee
shall pay to Iessor a monthly Transmission Fee of One Thousand Dollars
(§1,000), Furthermore, a sm . of five theusand dollars  (55,000),
representing the fivst five menths (the Initial Fayment) of Transmission
Fess payable after the Start Date, shall be prepaid by Lessee within ten
(10) working daye following the mrtusl execution of this Agresment. The
firet month’s paymert, representing $1,000 of this Prepayment amount  is
non~refurdable in that it binds beth parties to this Agreement. The
TeEmainirg amount (54,000) is to he pramptly refinded to Iessee in the
event Lessox is unable to timely comply with subsaction 7(a) herein,

|
|
i |
|
I
i
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(b) Monthly Schedule of Transmiseisn Fee Pa g). Effective
with the twenty-fifth month after the Start Date, and %%timad upen
those matters noted within sub-saction 5(c) herein, Iesger shall make the
follewing Transmission Fee payments, of which the menthly amount due
shall be the greater of the two calculations noted balow; the then
monthly minimm ameunt, or the monthly per stbscrdiber factor.

Monthly Periocd(s) Miniman Payment Per Sub Factor/Rats
for monthg 25 through 36 at 52,500 or, $.25/sub/month

for merths 37 through 48 at $2,750 or, $.275/sub/month
for months 49 through 60 at 83,300 or, $.30/sub/menth
for wonths 61 through 120 at 94,125 o, $.33/svb/month
for months 121 through 180 at 85,250 or, $.385/sub/menth
for months 181 through 240 at $6,750 or, $.45/sub/month
for menths 241 through 300 at $9,000 or, $.60/aly/menth

(¢} Cramt in aid, 'The parties recognize that in ordesr 4o
cbtain the release of any ard all interests in the Chamnels as they are
presently licensed (and thus grandfathered from use by Iessor), amd
furthermore to cbtain certamin’ agreements and/or releases ms to current
rights or interests held by the markets other licensees, =electees and/or
applicants fer the ITFS frequencies in ganeral: certain paymants may be

to ba made to those heving an intarest or claim in the Chammels
and other ITFS freguenciss. Such interests must be torminsted befora
Lesgors license application can be perfectad.

Tessee camnits itself to use good faith in negotiating the
best terms rposeible for any required release of right ang/cr termination
of interests required in order to provide a settlemant for the market
vhich &y assist Iessor in perfectirg lts license grant., Iessee shall
provide Lessor with a complete copy of any agreement Iessee makes with
respect to the termination of any interest in the Channels and with those
specific agresments requived on behalf of other ITFS centities invelved
with the ‘settlement and/or realigrment of the market’s FOC frequencies.
lessor agrees that any sums paid by Iessee directly related to the
Charmele &rd settlement issues ghall be provided as a Grant-in-aid by
Lessee on the behalf of Iessor. And these funds ghall be credited
against the payments requirved to be made by Iesses rursuant to the

- provisiony of Paragraph 5(a) and 5(b) of <this Agresment, However, Iif
such sums  requived for this Grant-in-add provision exceed $375,000, then
Lessee and Lessor shall confer as to the reasenableness and justification
of such sum(s) expected to excsed the $375,000. Isssor shall have the
right to pre-appreve these added expenses, and such gpproval shall not be
unreasonably  withheld, In no event, however, shall the wmenthly
TransmissimFeepayrrentrequizedtobemadebersseepursuantto
provision 5(b) be reduced to less than $1,000.00 Guring the repayment
condition for the Grant=in-Aid funds,

Iessor and Lessee acknowledge that expenses to be incurred
by the Grant-in-2id funding are contenplated for the scle purpose of
those items noted above, and mads gpeciflcally, but not limited to, the
Irwolvement amd coopermtien of +he following licensees, sslectsss and
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applicants with standing in tha market; Ragicn IV Edueakisn Sayviss
Canter (licensee of "A" & "F" gyoups, relocabion of "F to the "o¥ group
and . varicus centwactual  imcantives), Hispanic  Information arel
Telecammunications Network (singular spplicant of "o group, relocation
to "G" grovp), Houston School for Deaf Children (sirgular applicant for
"G group, withdrawal of its application and FOO ing}, plus other
slements involving a realignment of growps A, B, ¢ & D to a

, Nothing contained herein shall require Iesses to anter into
any . agreementts for the termimation or release of interests in  ths
Chamels or the marketplacea settlemant for frequency allocatien and
realigmment, Howsver, if by one year of the date hereof, Tessee has not
abtained an agresmert from all those parties having an intersst in the
Channels and the market‘’sy sattlement noted above, as termination of such
interest and/or certain contractual agresment 1s necessary to enable
Lessor to be licensed for the Chanmels, then Isssor may, upan notice to
Tesses, temminate this Agreement. Stbsequently, In. the event that an
Agreement termination &oes occar, then neither party shall have any
forther liability to the other party under the provisions of this
Agreement, |

: (d) Comutaticn of Mmber of Subscribers. | For purposes of
computing the Tran=mission Fee gue hereunder for ary month, the texm
"subaceiber(s)" shall be deemed to mean the rumber of besic servigs or
entry level subscribers receiving Lessea’s programning over the Channels
asofthelastdayofthsmnﬂ'xinquestion, excapt that in the month in
which service iz terminated upon ewpiration of the Initial Term o =

sitnations where programming iz seld in ik for viewing at isolated
lecations in the same facility (that is, vhere a rumber of viewing units
are grovped for billing muposes such as may be the case with hotels,
apartments and condominiums) and Iezsee’s rates therefore are less than
its prevailing monthly rate for the sale of lessee’s MMDS programming to
individual Subscribers in the Market Ares, the mmber of Subscribers from
such Bulk billing facility shall be equal in amount to the menthly
reverue derived fram such bulk billing fagility divided by the standard
or baslc subscriber fes charged by Iessee in the Market Area.

{e) Required Certificate, Invoice and Payment  Procedures,
lessee shall, within twenty (20) Gays of the end of each moth after the
Start Date, provide Lassor with a Certificate signed by an agent of
Tesges showing the nmber of subscribers served on tha last day of the
pPreceding month, camputed in accordancs with Paragreph 5(b) and 5(d), or
the Subseriber Fee payable by lLessee to lessor as determined in
accordance with Paxagreph 5(a), whichever is applicable hereof. Such
payment ghall be computed on the Certificate, and Tesses shall forward
saild 'Transmission Fes to Iessor at the time of rendering the
Certificate. Iesses shall include on the Certificate ary other
information resscnable requested by Tegsor, =0 that Lessor may accurately
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determine  that the Tranomissien Feo tendered by Iessce has been
calenlated c¢orrectly pursuant to Paragraphs 5{a), (), (c) amd (q)
hereof. Any other charges to be pald by lessse hereunder shall be
invojoed to lesses on a monthly basis by Lessor. Sald irwoices shall
cortain an itemization of the charges contained therein, and mhall be
vald by Iessee within thirty (30) days after the dats theveof.

: (£} 2Additionel Fes. In the event that Iessee requests Lsssor
to apply to the FOC for 2 new Transmission Point for the Chamels or
requests that Iessor file an epplication with thel FCC for 8 power
increass in accordance with Faragragh 3(¢), than at ILessor's cption,
Lezses and Iessor shall agree in writing on a good faith estimate of all
costs, including  legal, .  enginecring, equirment, construction,
installatien and other expenses reasomably expoctsd to be ineurred by
Legaor, such costs hereinafter refarred to as the Additiennl TFes. 'The
anti:eﬂdditimalf‘eeahﬂlbepaiddjrectlybylassee.

() Right to Audit. Iessee shall, while this Agresment is in
force, keep, maintain and preservea comlete and accurate records and
accomts, including all invelces, correspondence, ledgers, financial and
other records pertaining to lessee’s charges hereundsr, and such recerds
and accounts ehal) ke available fer ingpectien and audit at the offices
of Iessee. Onee cach yaar, leasee shall secura an awdit of its income
statement for the Market Area which is to be prepared in accordance with
generally acceptad accounting principles. For that portion of Iessea’s
anrual  audit  statement which represents Iessee’s subscriber base as being
served via The Chamnels, lessee shall deliver a copy of maid mndif
subscriber count section to lessor within 15 days after receipt of said
audit. Notwithstanding the forgolryy audit, lessor shall be entitled to
audit lessee’s records and accounts fer the pericd covered by an
independent audit by giving ILessee notice of its election to do so within
30 days after Iessor‘s receipt of the independent awdit repert. Isssor
shall conduct this audit at Lessor’s expense and shall complete it within
45 calerdar days after beginning it. Iessee shall not interfere with
Lessor in the exercisa of its righte of inspection amd audit set forth
herain. The exercise in whole or in part at any time or times of the
right to audit records or accounts or of any rights herein granted or the
acceptance by, lessor of any statement or remittancs tendered by or cn
behalf of Iessee shall be witheut prejudice to any rights or remedies of
Iessor herein and shall not preclude Iessor thereaffer frem disputing the
accuracy of any such statement or payment. In the event that Iassee
disputes the nmber of Subscribers determined by Iessor in any acdit
heretnder, such dispute as to the muber of Subscribers, and only such
digpute and no other, shall be resolved pursuant to Section 14 (p) hereof;
guch dispute shal) not in any way result in a default hereunder unless
the determination made pursuant to Section 14 (p) is not complied with.
A1l information obtained by Iesses or Lessor cduring any audit shall be
kept: confidential. Onée Ysssor has acceptadllessee’ ] audi‘t.: statement as

owed and pald for the year in question, Iesses shall not be required to
maintain prier subscriber records longer than three years as hightoric
information. If Iessor does not elect to invoke lessor’s own anmual
audit within ninety days from receipt of Iessee’s audited subscriber
statement, then such statement shall be deemed as accepted ard final,

i

=
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: (h) Bubscriber Contracts. Iessor shall not interfera with the
right of Iessee or its designea to lawfully modify, walve, rescind,
terminata, in whole or in parf, or cancel any and all services or
cortyacts with Subscribers. In case any such services or contracts are
rescinded, terminated or cancelled, Iesgor shall not be entitled to any
participation In revemies or claims whatscever with respect to ‘the
unperformed portion of any such contract, provided, however, that Iessor
shall be entitled to payment of tha Subscriber Fee for MIDS gmervice
renderedbyleesaeteasubscriberfuralloraportionofanymnth.

‘ (i) Proration of Fees. In the event that (1) the start Date
shall be a date other than the fivs t day of a calendar month, or (ii) the
Agreement shall be terminated on a date other than the last day of a
calender month and it is determined that such termination ghall have
ocoqurred in a mamer not affecting Lessor’s right to payment hereunder,
Subscriber Fess payeble herewnder shall be proratad for the parkial month
of service, In any morth where a proration is raguired the Subscriber
Fea due Lessor in such month shall be determined by mitiplyiny the fees
calculated under Paragraph 5(a) hereof by a fraction, the mmerator of
which is equal to 2,880 minus the total mmber of channel hours (rounded
to the nearest whole number) that each of the Channels wers munavailable
to Lessee during said menth and the dencminator of which is 2,880,

6. Start Data, For purposes of this Agreement, the Start Date
ghall ke theearli&rofthadaﬁeuponwlﬂchlesseebaginspmgrammgme
Channels or six monthe after the date FCC grants a coanstruction permit
(conditional license) for the construckion of the Charnsls, whichever

}

7. Conditicts Precedert. Except for the provisions hereof that
relate to the rights and obligations of Lessea ard Lessor which come into
existence prior to the Start Date, all of the rights and cobligations
governing saxrvice on the Channels hereunder shail ra subject to the
following conditions precedent, which conditions may be waived iIn writing
by the non-defaulting party. |

‘ (a) FoC Action. lessox, to the extent required by the FCC,
shall (i) bave besn granted authority to Cperate the Chamnels &3 reguired
hereby, and (il) chall provide access to +the Charmels to Iesses in

- accordance with the scope and intent of this Agreement.

(b) Xawe and Rules, lesgor’s chligations hereunder are
conditionad on lessea using the Chammels in accordance with all
appliceble laws, FOC rulss ard requlations, and compliance by Iesses with
the termms of this Agreement. lessea’s cbligaticns hersunder are
conditioned on lessor cperating the Charmels in  accordance with all
applicable laws and FOC rules and regulations, and compliance by Lessor
with the terms of thiy Agreement.

8. 2uthorization anmd liconses, Further Efforts,
fa) Fre-licens Corviitions The partiss éhall cooperate in
the.filing with the FCC of all documernts necessary for lessor to become
licensed to operate the Charnels per the terms and conditions of +this
Agreement, » Provided that Lessee has given prior approval of such,

=10=
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lossea agress to pay for all reascnsble costs assccinted with the
perfection of Lessor’s FOO licenss efforts as such is directly related to
the terms and ocorditions of this Agresment. Furthermore, Lessor
recognizes that Iessee has extended a significant past and present
effort(s) in its musiness for the development of a Wireless Cable
Television System to serve this marketplace, These offorts have resulted
in progress made that may ultimately benefit Ieseor’s interests and the
interests of Laszea, These past, present and future efforts on ILasses’s
part bave and may require censidersble added exponse of both hime ard
money bedng invested by lessea. Therefore, Lessor ‘heredn agress to
mainkain a strict confidentiality of all metters partaining to
Information relating to Iessee’s interests and  invoivVement within this
market and lessse’s business plans generally, ' as such information may
becane availlable to Lessor fram time to time. If ever an occasion arices
as to thig confidentiality mandate, Lessor shall notify lessee of such,
then Iessee and Iessor shall advise each other of any ramifications of
such, and then decide wupon appropriate action to be taken, if any is
warranted, i

(b) Mainterance and Modification of Idcense for Chonnels,
Throughout the Initial Term and any Renewal Texm, and any Extanded
Renewal Term, Iessor shall use its best efforts to dbtain and maintain in
force all licenses, permits and authorizations reguired or desived in
connecticon with Iesses’s use 6f the Chsnnels, Whare raquested to do so
by Lessee, Iessor shell apply for, and use its best efforts to chtain,
these reasonable medifications in  its licanses, permits and
autherizations which would help Lessee in its business. Iessee shall be
respongible for all costs, including legal, enginesring, equipment,
construction, installation, and other expenses, assocciated with any said
modification for use of the Chamnels initiated by Iesscr at Lesses’s

Tequest.

(c} Unauthorized ion owver Channels, Iessor, if requested
by Tossee and to the extert , shall usas its best efforts to
Prevent any unauthorized individual or entity from receiving the signals
transmitted over the Chamnels, Lesses shall be responsible for and shall
reimburse Iessor for all costs, including legal, enginesring, equipment,
construction, installation and other expenses associatsd  with any
prevention efforts regarding unauthorized reception over the Chamnels
initiated by Iessor on Lessee’s behalf and at Tessee’s request.

9. Specificstions,

(2) Technical ifications., Except as otherwise provided
herein, the Channels shall at all times tran=mit signals which conform to
the technical specifications and other relevant provisions of the FoC’s
rules and requlations, _

(b) Technical Ewceptions, Lessee-provided equipment and
comunications systems may be cormmected to the Tranamission Equipment:
vhere guch comnestion is made in accordarce with the provisions hereof.
Notwithstanding enything in the provigions of Paragraph 9(a) %o the
contrary, Iessor shal) not be responzible for (1) the quality of signals

the Trensmission Egquipment or for defects caused by such ILesses-provided

-11- _ |

|
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equipment and coammmications systems, er (ii) the §Mpﬂm at the
Transmission Foint of signals gemerated by equipment provided by Iesses
ard Lessea shall promptly cure ery technical problems or viclation,

10, Limitaticon of Tiability.

() In General, Iessee shall Indennify and hold Iessor:
harmless for dameges arising cut of mistakes, omissicng, interrupticns.
delays, errors or defects in trensmission ccowrring  in the esurse of
furni services or facilities hereunder, Without limitation, Iasseor
will not be liakle in any way whatscever for the following: (i) damages
arising cut of mistakes, omissicns, interruptions. delays, errors or
defects in transmission caused by the negligence ov acks or amissicns of
Lessee or its employess, contractors or agents) (ii) falluwre in any way
related to any equipment installed by lesses; (iii) the failure of
eguipment not provided by lessor or not under ite control } (iv)  falluras
caused by acts of God, sakotage, vardalism, or regligence or acte or
cmigsions of any third party; or (v) failure in ay way related to the
reception of programming at the Tranemission Point which fajls to mest
the technical specifications set forth herein. Moregver, Iessor shall
not be respopsible for (vi) the quality of the slgnal delivered to it hy
-Lessee or by a third party under agresment with or urder the control. of
Iessea; (vil) any degradations or outages in the delivery of Lessee’s
signal to the Tranaission Point which arve the yesult of, or attributable
to, the fallure of transmission lines or equipment provided by, or uxder
the control of, Lessee, or any third party under agreement with Issmsee;
(vill) any outage which occurs at any reception point resulting from a
fajlure of reception equipment or a distrinution systom at  that recsption
point ; or (ix) any cutage which is caused by a failure of Point—to-Point
. Chamnels, not under the contyel of Lessor, which are used 4o asliver
gignals to the Tranamissien Point,

(b) Demage to Premises, Yessor shall not be liable for any
defacement of or damsge to any premises resulting from the installation
or removal of Transmission Equipment, Reception Eguipment or any other
equipment frem such premises by ILesses. -

(¢) Indemification. Each party hereto shall’ forever protect,
save, defend and keep the other party harmless amd indemmified against
and from eny and all claims, demands, losges, costs, damages, sults,
Judgmants, penalties, experses and 1iabilities of any kind or naturs
whatsoever arising directly or Irdirectly ocut of tha acks, wmissions,
negligence or willful misconduct of the indemnifying party, its employees
or agents in comnection with the 3§ ifying party’s performance of its
obligations wunder this Agreement. Moreover, Iessea shall forever
protect, save, defend and Keep Iessor ard its owners, employees ang
Agents hearmless and indemify them against (1) any and all claims,
demands, losses, costs, damages, suits Jwigments, penalties, expenses ard
liabilit:}es resulting from claims of 1ibel, slander or the Infringement

transmission of any programming: and (11) claims for infringement of
patents arising from Iessee’s usa of the Transmission Equipment in
connection with apparatus o systems of Iessea, Whera such

—12 -
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irdemnification is sought by a party (the "Claiming Party"), (a) it shall
notify the other perty (the "Inderrifying Party") promptly of any claim
. or litigation or threastening claim to which the indernification relates,
(9) vpon' the Indemnifying Party’s written acknowledgement of its
. cbligation to indemndfy in such instance, in form and substence
. .satisfactory to the Claiming Party, the Claiming Party chall afford the
Indermifying Party the opportunity to participate in and, at the option
of the Indemifying DParty, oo , compromise, settle, defand or
otherwlse regolve the claim or litdgatien (and the Claiming Party shall

above-desaribed participation in any compromiss, setlilement, defenma or
resolution of such claims or litigation.

- 11, tions and Warrantles, Each of the parties herets
represents and warrants to the other the following, with respect t& facts
ard issues relating to it:

~ (a) oOxmganization. Iessor will, on the Si:&trlz| Date, havae full
power and authority to om  its  preperty, to! control the FOO
authorizations for the Channels and to carry cut all of, the transactions
conterplated hereby. Iesses has full power and autherity to own property
and to carry out all of the transactiens contemplated hereby. :

i (b) Complimrce with Iew, lessor and Iessee shall comply with
all “laws, rules and requlations governing the business, ewmership and
operation of the Charnels, Except as otherwise stated herein, no
consent, approval or avthorizatien by or filing with any goverrmental
autherities on the part of Iessor or Iessee is required in connection |
with the trensactions contemplated herein. all atterdant contracts and
wdertakings, as well as the carrying out of the provigions of thim
Agreement, will not result in any violation or be in conflict with any
Judgment, decree, order statuts, rule or regulation of any  goverrmental
authority appliceble to Iessor or lessea, :

(c} Reguisits Authority. All requisite yesclutions and other
authorizations necessary for the execiticn, delivery, performance and
satisfaction of thiz Agreement by Iessor and ITasses have been duly
adepted ard complied with.

} (d) Misrenresentation of Matardisl Fact. No cdocument or
contract which has been shown by ene party hereto to the other and which
in any way affects any of the properties, assets or proposed business of
either party as it relates to the subject matter of this Agreement, and
no certificate or statement furnished by either of them or on behalf of
them in connection with the transactions contenplated herein contains any
untrue statement of a material fact or amits to state a material fack
‘hecessary in order to meke the statements contained herein not misleading.

12. Terminetion.

' (a) Termination of FOC Authorization. Iseses may terminate
this; Agreement without further liability to Iessor upcn prioy written
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notice to Iessor in the event that following the comencement of gervics
on the Channels hersunder, Lessor’s authority to provide the Channels in
accordance with the terms of this Agreement shall have terminated. T
termivation shall coowr pursuant to  this Paragraph 12(a), such
teemination shall extimeish and carcel this Agresment. and its effect
gbsolutely witheut Aother liability on the part of alther party to ths
other; except that Lesses shall vemain oblicated to pay all Tremsmission

such termination.,

! .

(b) Texmination by Reason of Default and Nomperformence. If
- Iessee fails to complete the construction of the trandmission equinment
withinsixmnthsofthedatalessarisraquiredtobegm canstruction of
the Treansmission Fguipment pursuant to Paragraph ' 3(b), then this
agresment may be terminated by Iessor upen notice to. Iesses, At the
cption of a nondefaultirg party, this Agresment may bhe terminated wpon a
material breach or default by the other party of its duties and
cbligations herewnder If such breach or default shall contimie for a
pericd of thirty (30) consecutive days after such party’s receipt of
notice thereof from the nendefaulting party. If a hreach or default
cocurs which cannot be remedied completely within thirty (30) day= but

the defaulting party indtiates corrective action within the thirty (30) .

day= and dillgently pursues the corrective action to campletion, no right
to terminate shall arise. Faillure to make any payment of Subscriber
Fees, if such failure contimues for a peried of thirty (30) days after
notice thereof to Iesses, shall constitute a material breach of this
Agreement by Iessee, In the event of a material breach of this Agreement
by Iessee and the consequent termination of this Agreement by lessor,
Lessea shall remain chbligated to pay all Sukgcriber Fees and Additional
Feezs required by thls Agreement through the date of such termination.
Any termination pursuant to this Paragraph 12(b) shall not affect oF
diminish the rights, clains or remsdles availaple in equity or at law to
the nondefaulting party arising by reason of such hresch of default,

() TIf, following the Start Date, technical interference should
occur on  the channels which is beyond the control of Iessea or Tessor and
1f, following the best efforts of Lessor and Lesses to reduce or removae
such interfererxs, much Intevfevence shall render such Channels unusable
for the business purposes provided for in Paragraph 1(b) hereof, Iscuses
as its sole remedy, may terminate this Agresment, provide, however, that
Lessee shall first give sixty days written notice to Lessor of its intent
to terminate sald Agreement and provide therein complata information
concerning the origin, natwre and  duration of such Interference and
further provide that in the event a dispute shall arise concerning the
gmount or effect of such interference such dispute shall be resolved in
the same manner as provided in Peragraph 14(p) heveof and the decision of
tha indepandent consultant as provided therain and shall bind Iessor ard

13, Purchase Optien/Right of First Refusal, f

} (a) In the event that this Agreement is terminated by reasan
other than by default by Lesgor, Isssor shall have the option to purchase
the Transmission Equipment used exclusively for Lessor’s license. Tha
leased Transmission Equipment: with the exclusion of +hat equipmart  usad

-4 I
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+in & shared fashion (traneamit anterna, decoders, combiners, ete.) for
transmission (ebc.) of aigmals comen or co~located with Iessea’s
Systam. The purchase price shall be the ook value of the Transmissicn
Equipment at the then termimation of this Agreament. '

, (b) Froviding that FoC rules and reculatjons allew Iessea to
mnanmtarastinthemamalsaxﬁtobelicansedtooperateme
Channels, then at any time aftar twslve (12) months after the Start Dats,
Lessorshallhavetherighttorequestlasseem:mkeaonetjm
Performance Payment of $100,000 (the "Performance Paymertt"). This
Performance FPayment shall be pald by Iessee to Lessor within sixty days
after Iessor demands same, If Iessor regquives Iesses to pay the
Performance Fes, Iessee ghall have the right, at ite option for a peried
of ninety (90 days), to acquire The Channels, including rasssor’z Feo
license for The Chammels and all of the rights appertinent theretn, The
price to ba paid (the Purchase Prica) hy Iessse to Iessocr shall ke
negotiated by the Parties in good faith. : . :

If the Parties negotiate an agreed price, the Parties shall
take all acticns reasonably necessary to close the purchase, and the
closing shall ocomr immediately after Foo approval for the tramsaction.
Leszee shall recaive a credit against the Purchase Price for the $100,000
Performance Payment. However, in no event shall the Pwchase Price bhe
less than $100,000 inclusive of the Perfermance Payment made, and applied
asamedittothemrchasamiceagmedto. -

f If within 90 days nafter Iesses makes the Performanca
Fayment, the Parties are unable to negotiate a Purchase Prica, lessor
shall promptly refund to Iesses the Parfortancs Payment and all of the
rights under this Paragreph shall ferminate, :

g {c) Providing FCC Rules and Requlations allow Iessee to ownl  Bn
interest in the Chamnels, then Iegsor orants Iesses o right of firvst
refusal on any proposals for sale of all or any part. of the Chamels
recalved by ILessor prior to the expiration of this Agreement, If any
acceptable offer for sale of the chamnels is made to Yessor, Iessor shall
give written notice to lesses describing the entity to whem the proposed
sale is to be made, the comsideration to Be redeived for the sale, the’
terms thereof and generally the relevant other terms and copditions of
the sale. Iesses shall have & pericd of thirky (30) days after itz
receipt of such notice from Iessor in whidh to elect, by giving written
notice to Iessor, to purchase for the sume censideration for which Iessor
proposeitosallthamamalstothethirdpemon. i

b

If the fees, charges, rental or consideration to be paid by such
-thirdpersmaretobeinwhclaormpartinafomoﬂ:erthan cash, the
miderationtabamidbylesseeshaﬂibaincashinMamunt
equivalent to the fair value of the consideration payable by the third
Elersm and shall be 50 stated by lesses as & sum certain in its notice of

aecticn.
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If Tessor does not balieve lessea’s stated offer is in an  amount
fairly equivalent to the fair value of the consideration payable by tha
third person and so notifies Iesses in writing within seven (7) days
after Iessor’s receipt of Tessee’s notice of election to purchase, lassss
mey elect within five (5) days after Its receipt of such netice from
lessor to refar auch cquestion for determination by an  impartial
arbitrator and the right of first refusal of Iessee ghall then ke held
open until five (5) days after lessee is notified of such datermination.
Said arbitrator shall be chosen either by agreement of ILesses and Iessor
at the time such question arises, or, at the option of sither party, by
referring the cuestion to the American Arbitration Asscciation with
instructions that the American Arbitration 2Asseciation salect a single

; arbi{rator under a request from the parties for expedited and sccelerated
‘determination. The determination of the arbitrvator chesen under either
option contained in this subparagraph shell bs final and kinding upan
lessed and Iemsor, The parties shall share equally in the costs and  fees
of the Arbitration. |

? |
j In the event Iessea shall elect to exercise its sald richt of

first refusal, the Agreement ghall be .corsmmated within Fifteen (15}
days ; follewing the day on which lessor recelved notice of Isssse’s
elaction to exercise the right of first refusal or the day wpen which any
question required to be determined by the arbitrator hereunder has been
determined, or at such other time as may be mitually agresd. The right
of first refusal is terminated either by the leasa to Lassee as provided
hersin or by notice to Lessee of lLessor’s proposal to offer for use the
Channels or any part to a third perscn and Lesses’s urmdillingnass or
failure to meet and accept such a bonafide offer pursuant to the times
and procedurez as set forth above, provided that such proposed sale is
consumated at the same considerstion and upon the same terms as to which
sald right of first refusal applisd, within thirty (30) days arfter
logsee’s right of first refusal had expired or has been specifically
valved by written notice given to Iessor by Lessee.

14, Miscellaneoms,

(a) Force Majeure, Notwithstanding anything contained herein
to the contrary, no party shall be lisbla o . any other for failure o
perform any obligation hereunder (nor shall any charges or paymants be
obligated to be made in respect thereof) if revented from doing so by
reason of fires, strikes, lebor unvest, embargoes, civil commotion,
rationing or other orders or requirements, acts of civil or military
authorities, acts of God or other contingencies beyord the reasonable
control of the partles, and all requirements as to notice and other
performarnce requived herender within a specifiad period shall be
autematically extended to accemmodate the pericd of pendency of any such
contingency which shall interfers with such performance.

(b) Acsioyment of IYrnterests, Subject to Section 12 above,
lessor may agsign its rights and interests under this Agresment:,
Provided that the Assignes is qualified to hold such rights under FCC
rules ard requlations. And, furthermore, that such Assignee wmrrants to
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|
and accepts all tevms, conditiems, rights and chiigatiens wnder this
2greemant. i

| (1) Iesses may assign it’s rights, dbligations, values and
interssts under this Agreement, to any cthexr lawful party. Provided that
such Assiomee shall warrant to and accept all terms, canditions, rights
ard ‘chligations under this Aepwement.  Upon such assigrment to anothes
party by Iessee, Lesgor may choose, It is not cbligated to do so, to
raguire that lessee’s assigment is conditioned upen Iessse’s guarantea
of performance for certain chbligations contained within this Agreement,

(11) Any assigmment(s) by either Iessor cr Iesses, if such
action requires pricr approval by the other perty, such approval shall
not be unreasétmably withheld, Notwithstanding the aforementioned
canditions contained within Section 14(k) (1) ard (ii); Lessee may freely
assign this Agreement, including all of its rights, temms and conditions
thereof, for the purpose of collateralization use. Furthermore, Lessee
may assicn this Agresment to an entity im which Yessee hag an  irkerest
thereot, for the purposes of establishing =& Housten or State of Texas
company or an affiliate of lessee or a partnership, corporation and/er a
Jjoint venture, for business and operation of interests within the Stats
of Texas cr ‘the Houston marketplace. Providing that the assignes
werrants to the performance of all terms ard conditions of this & .

: (c) MNotice. Any notdcse required to be given by any party to
any othar party shall be deamed to have heen sufficiently ogiven if given
in writing, deposited in the United States mail in a sealed envelope with

- postage thereon prepaid ard certified or registered, retiom receipt
requested, addiressed to Iessor or to lesses, as the case mey be, at their
regpective addresses set forth in the preamble hereto, or, if Aifferant,
at the last known principal business address of each such party. Such
notices shall be effective upon receipt by the addvessee, :

' (d) Severability of Provisions, If any provision hereof is
Itmgld Inwalid, the remalnder of this Agreament shall not he affectsd
eraby, .

' {e) Entire 2Agrosment. This hAgreement states the entire
agreenent as of this date betwesn the parties with respect to the subject
matter hereof and supersedes all pre—exieting orel, letter or other
agreaments or comitments with respect thersto., ‘This Agresment may be
modih féed cnly by an agreement in writing ewecuted by all of the parties
ereto, ‘

|
- (f) Sumvival of  Representatiens. All 1‘ representations,
warranties, covenants and agreements made by the parties hereto or in any
cartificats to be delivered hereurder or made in writing in cormection
with' the transactions contemplated herein shall srvive the execution and
delivery heweof. ‘ 5

; (9) FPayment of Fypenses. Except as otherwise | provided herein,
the parties shall pay thefr own espenses incident to the preparation and
negotilation of this Agreement, including all fees and expenses of thelr
respective counsel, :

=17~ 5
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(h) Rother Action, From time to time after +he date of
executien hereof, the parties shall take such further action and execute
such fuxrther dociments, assurances and certificates as either party may
reasonably request of the other in order to effectuste the arposes
hereof, In addition, sach party agrees that it will not take any action

which would edversely affect the rights grantad by it to the other
berairder. lessor will be relmbursed by Teszes for the reascnable costs
imxredbyla&sorinrespommleasea'smquasts.

(1) Comterparts, fThis Agreement may be evecuted in one or
more comtexparts, each of which shall be desmad an original, kut all of
which together ghall constitute one and the same ingtonment, and shall
become effective when each of the parties hereto shall have had deliversd
to it this Agreement duly executed by the other party hersto,

(1) Beadings., The headings herein are inserted for conveniencs
oenly and shall rot constitute & part hersof. :

(k) Deallngs with Thivd Partdes., No party is, nor shall any
paxty hold itself cut to ke, vested with any power or right to
contractually bind, or act on behalf of any other as its contracting
kroker, agent or otherwise for committing, selling, conveylyy or
transferring any of the cther party’s asssts or property, contracting for
or in the same of the other party, or waking any centrectuslly binding
representations as to  the other party which shall be  desmed
representations contractually binding such party. In particnlar, Iesses
shall not be identified asm the FOC licenses or permittes | of the Chammels
and Lessor shall not be held out as the programmer of the Charnels.

(1) GCoverning Tew. This Agreement shall J:I-egcverned by, and
cmstxuedisam enforced in accordance with, the inteymal laws of the State
of Illinvis. |

. (m) FOC Rules, Anything contained herein to the contrary
notwithstanding, nothing herein shall in gny way limit the rights and
remadies oflessororlasseemﬂermcwmsmﬂxagulatims.

(n) Idcenss and Equipment.  Other than provided within this
Agreement, nothing contained herein ghall be constwied as granting to
lessee any rights in or to Iessor’s FOC authorizations or licenses or in
or to the Trensmission Point.

(o) Time of Essencs, Vhenever this Agreesment shall set forth
any time for the performance of an act, such time shall be deemed of the
cSIence,

(p) Di : Ereof of Performanpe. In the event that

Ora]
12(c) and auch dispute cammot ke mitually resolved within five (5) days
of such dojection, Iessee and Iessor shall each appoint ane (1)
professionally knowledgesble indeperndent consultant and mch two
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thirty (30) days of Iesses’s original. netice, thé one (1) designated
independent consultant shall select both of the other twe (2) irdeperdant

consultants, [

' \

| (9) Bemefit, This Agreement ehall imwe to the benefit of and
ghall be bindiny yupon the parties herato amg their | respective heirs,
legwl representatives, successors: and, to the extent permissible
hereurder, agsigns, Nothing in this Agresment, expressed or Implied, is
interded to, or ghall {a) confer on any persan cther than the parties
hereto ox their respective heirs, legal representatives, sucesssors or
assigns, any rights, remedies, cbligations or liabilities urdler or by
reascn of this Agreement, or (b} comstitute +he parties herets pariners

or participants in a jeint venture,

. () Word Meanings. Asusedm‘dhisAgimemnt
"including™ ehall ke deemed to mean Including without 1inditatien.

the term

(8) Agreemert Acceptance. Upon the receipt by Issses (ox
lesses’s designate) of Iessor’s duly exscuted Agreewent (identified as
document HOXU-F/11,21), Iessee shall have thirty (30) days in which +o
deliver to Iessor (or Iessar’s designate) an original document of this
Agresment  duly executed by lessse; inclusive with the Partnership
Resolutdon noted kelow, and the Initial Payment prescribed in Ssction
5{a) herein., Failurs of Iessor +o reasonably perform per this Section

14(s) shall cause thig Agresmant o be mill and void,

N WITNESS WHEREOF, koth parties by thelr execution and deliw of
this Agreement by it has been duly authorized, including a Parm:rrzhip
Resolution on . behalf of Lesses, and each party has the requisite power to
caxry ocul its respective dubies armd cbligations hereunder, have executed
this MMDS Chamnel Iease on the date and  yvear first written above as

provided within Section 14(1i) herein.

LESSCR: LESSEE:
RORERT S. }DDRE * FEOPLE’S CHOICE . V. PARTNERS;
(Llcensea Applicant) , for PCIV of Texas, Ing.

By: = G})%’a/‘& - ] Y\ e,

" Tts Tresident

Dated: LlBE 50 Dated:

Wit:negéed By: W@% Withesseq By:
| _
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AIRTIME LEASE AGREEMENT

THIS AIRTIME LEASE AGREEMENT (“Agreement™) is made and entered into as of
this ]_H;lc\\day of _Mawy , 1999, (the “Execution Date”) by PEOPLE’S CHOICE TV
OF HOUSTON, INC., a Délaware corporation, having its principal place of business at Two
Corporate Drive, Sujte 249, Shelton, Connecticut 06434 ("Lessee™), and HISPANIC
INFORMATION AND TELECOMMUNICATIONS NETWORK, INC. (HITN) having its
principal place of business at 449 Broadway, Third Floor, New York, New York 10013
(“Lessor™).

WHEREAS, the Federal Communications Commission (“FCC") has authorized licensees
in the Instructional Television Fixed Service (“ITFS") Channels to lease excess capacity to non-
ITFS users; and

WHEREAS, Lessor is the licensee for four (4) six (6) MHz Channels utilizing the [TES
frequencies (the “Channeis™) in rhgﬂ?efigﬁﬁwetmpolim area (hereinafter “Metropolitan Area™,
Cail Sign WNC208 constructed and%%%r‘é‘?fng at Wells Fargo Bank Plaza (the “Transmission
Site”), and has determined that ¢Xcess capacity exists after the fulfillment of its ITFS
requirements. Each 6 MHz frequency licensed to Lessor shall be referred to as a “Channef™; and

WHEREAS, Lessee is in the business of providing channelis for the distribution of voice,
video and data via microwave transmission known as the Multi-Channel Multi-Point Distribution
Service (“MMDS") and ITFS, and Lessee is desirous of leasing excess [ TFS capacity from
Lessor; and

WHEREAS, Lessor is in the business of educational and Spanish language video
programming and data services via microwave transmissions known as Instructional Television
Fixed Service (“ITFS™) the network of listed receive sites, other receive sites angd satellite
transmission and reception facilities, together with terrestrial microwave equipment leased under
this Agreement shafl hereinafter be described as “Lessor’s System™,

WHEREAS, Lessee has entered into other ITFS, and/or Multipoint, Multichannel
Distribution Service (“MMDS"™) and/or Multipoint Distribution Service (MDS) channe]
co-located channels thus created shall hereinafier be described as “Lessee’s System™ and

WHEREAS, Lessee and Lessor agree that this Agreement supersedes any prior Airtime
Lease Agreement, and Lessor and Lessee specifically cancel and void all previous Airtime Lease

the Channels in the Metropolitan Area; and

WHEREAS, Lessor and Lessee acknowledge that any prior or existing defaults existing
as of the date of the execution of this Agreement arising out of any prior Airtime Lease
Agreement described above, if any, by Lessor or Lessee, are hereby waived and of no legal effect,

NOW, THEREFORE, in consideration of the premises and of their mutual promises,

undertakings, covenants and conditions set forth herein, Lessor and Lessee do hereby agree as
follows:

HITN Houston Contract [ May 13, 1999
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l. TERM OF AGREEMENT

(a) Initial Tetm. The initiai term of this Agreement shall commence upon the Execution
Date and shall extend for a period of five (5) years (the “Initial Term"), uniless voluntarily
terminated by written consent of both patties or involuntarily terminated ag provided in Paragraph
10 below.

(b) Renewal Term. Provided Lessee’s rights have not been terminated 'pursuant to
Paragraph 10, this Agreement shall automatically renew, without further notice for two (2)
successive additional terms (such additional terms are hereinafter referred to as the “Renewal
Terms”) of five (5) years each unless and until Lessee shall have served written notice on Lessor

renew this Agreement for the Renewal Terms. Itis acknowledged and agreed that the Lessee shall
have the absolute right not to renew this Agreement notwithstanding any provisions hereof to the

contrary.

(¢) Exclusive Negotiating Period. Lessor agrees to negotiate exclusively with Lessee with
Fespect to a new airtime lease agreement beginning on the Execution Date and ending upon the
expiration or termination of this Agreement, whichever applies.

(d} Right of First Refusal. Lessor grants to Lessee a right of first refusai on any
competing proposais for lease agreements of any part of the Channels received by Lessor within
sixty (60) months after the eXpiration or termination of the final term of this Agreement. If any
acceptable offer to lease the Channels is made to Lessor, Lessor shall give wrimten notice o Lessee
describing the person to whom the proposed lease is to be made, the fees, charges, rentai or other
consideration to be received for the lease, the terms thereof and generally the relevant other terms

lease the Channe! or Channels to such third person. Written notice required under this section
shall be deemed given on the date a certified receipt of mailing is signed by the recipient, if
mailed, or when placed in the hands of the recipient, if sent by overnight courier. Caleulation of
time for any response notice shal] begin on the date the notice is recejved by the party responding.
If the fees, charges, renta] or consideration to be paid by such third person are to be in whole or in
part in a form other than cash, the consideration to be paid by Lessee shall be equivalent like kind
consideration or cash in an amount equivalent to the fair vaiue of the consideration payable by the
third person and shall be so stated by Lessee as a sum certain in its notice of election.

(e) Arbitration Procedure. If Lessor does not believe that Lessee’s stated offer is in an
amount equivalent to the fair value of the consideration payable by the third person and notifies
Lessee in writing within fourteen (14) days after Lessor's receipt of Lessee's notice of election 1o
so lease, Lessee may, within five (5) days after its receipt of such notice from Lessor, elect to refer
such question for determination by an impartial arbitrator and the right of first refusal of Lessee
shall then be held open until five (5) days after Lessee is notified of such determination. Sajd
arbitrator shall be chosen either by agreement of Lessee and Lessor ar the time such question
arises, or, at the option of either party, by referring the question to the American Arbitration
Association with instructions to select a single arbitrator under a request from the parties for
expedited and accelerated determination. The determination of the arbitrator chosen under either
option contained in this subparagraph shall be final and binding upon Lessee and Lessor. The
parties shall share equally in the costs and fees of the Arbitration.

(f) Right of First Refusat Procedure. In the event Lassee elects to exercise jts right of

first refusal, the lease agreement shall be consummated on the fifteenth (15th) day following the

HITN Houston Contract 2 May 13, {999
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day on which Lessor receives notice of Lessee’s election to exercise the right of first refusal or the
day upon which any question required to be determined by the arbitrator hereunder has been
determined, or at such other time as may be mutually agreed. The right of first refusal is
terminated either by the lease to Lessee as provided herein or by notice to Lessee of Lessor's
proposal to lease the Channels or any part to a third person and Lessee's unwillingness or failure
to meet and accept such a bona fide offer pursuant to the times and procedures as set forth above,
provided that such proposed lease is consummated upon the same fees, charges, rental or other
consideration as to which said right of first refusal applied, within thirty (30) days after Lessee’s
right of first refusal had expired or had been specifically waived by written notice given to Lessor
by Lessee,

g) Failure to Renew. It is understood by both parties that the additional Renewal Terms
of this Agreement are conditioned upon Lessor receiving a renewal of Lessor’s ITFS license from
the FCC. In the event Lessor’s license is not renewed through no fault of Lessor and assuming
that Lessor has exercised best efforts to maintain Lessor’s license for the Channels, the parties
shall have no further liability to each other.

() Holdover Tenancv. During the right of first refusal period, the term of this Agreement
shall be extended if any of the following conditions apply: (i) the parties are continuing
negotiations for a new lease, or (ii) the parties are participating in arbitration, or (iii} Lessor has
not entered into a binding agreement with a new lessee for the use of the Channels. The term will
not be extended during the right of first refusal period if Lessor has not renewed because Lessor is
utilizing all of its Channe! capacity for its own [TES purposes.

(i) Renewal Apptication. Lessor shall file all applications with the FCC and with any and
ail local, state and federal governmental agencies that are needed to enable Lessor to renew its
ITFS license, at Lessor’s expense.

(j) Maintenance of License. Lessor sha!l use best efforts to maintain and secure the FCC
licenses for the Channels and/or any necessary maintenance, renewals and/or modifications of the
FCC licenses for the Channels. Lessor shall at all times maintain the licenses for the Channels in
fuil compliance with all FCC, federal, state and local governmental agency laws, rules and
regulations but in the event Lessor fails to do 50, Lessee may and is hereby authorized by Lessor
to file with the FCC any documentation necessary to maintain the FCC licenses for the Channels
in full compliance with all FCC, federal, state and local, laws, rules and regulations. Any costs
paid by Lessee for Lessor’s failure to maintain the FCC licenses for the Channels as described
above will be credited toward any payment obligations owed by Lessee to Lessor under the terms
of this Agreement. Lessor and Lessee shall prompitly notify the other party in writing of any event
known to it which may significantly affect the licenses, permits or authorizations for the
Channels.

2. LEASE OF EXCESS CAPACITY

Lessee shall have the right to all airtime not used by Lessor (referred to as “Excess
Capacity™). Lessor has determined that there will be Excess Capacity available on the Channels
and, Lessee will have the use of the entire capacity on three (3) of the six (6) MHz Channels.

(a) Lessor’s Airtime. Lessor shall have the right to use all of the capacity on one (1) six

(6) MHz Channel (“Lessor's Channei™) and all of the associated response channels for all of the
Channels.

(b) Lessee's Airtime. Lessee shall have the right to use all of the Excess Capacity and, it
shall have the use of the entire capacity on three (3) six (6) MHz Channels (“Lessee’s Channels™).
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(c) Channel Loading. If Lessee requests, the parties agree to implement “Channel
Shifting or Channe] Loading” in iieu of “Channel Mapping”, as defined by the FCC, as the
method of allocating the airtime on the Channels between the parties, provided this action does
not interfere with the operation of Lessor's System. Upon request by Lessee, Lessor agrees to file
the necessary applications with the FCC to allow Lessor to implement Channel Shifting. Channel
Shifting is the use by an ITFS licensee of an MDS or ITFS channel that is not authorized to the
ITFS licensee but which is within Lessee’s System to transmit the ITFS licensee’s required

educational usage programming.

(d) Division of Airtime on Expanded Channels. In the event Lessee deploys digitai
compression on its three (3) Channels, Lessee shall bear all cost to convert its three (3) Channels.
All airtime created by digital compression by Lessee on Lessee’s three (3) Channels, shali
become Lessee’s Airtime. Lessor shall pay all costs to deploy digital compression on its one (1)
Channel, except for the one (1) digital transmitter and combiner leased to Lessor by Lessee
pursuant to this Agreement, and shall have the use of airtime created by digital compression from
the one (1) Channel. Lessor agrees to program its Channel to meet its FCC educational
requirements within 6 months of the Execution Date. In the event that Lessor is not programming
its Channel to meet FCC minimum educational requirements, Lessee shail have the right to
program Lessor’s Channel with educarional programming; however, Lessor may recapture all of
the airtime on its Channel with a 90 day written notice to Lessee of its intent to recaprure,

(e) Control Over Transmission Equipment Operation. During those periods that Lessor
retains time for transmission of itg programs, Lessor shail have control over its programming feed
and the transmitters used to broadcast its transmission. Such contro! shall be exercised by Lessor
in a reasonable manner in order that Lessor’s actions do not impair or contravene the requirements
of this Airtime Lease Agreement, FCC rules and orders, or the needs of Lessee’s Systemn.

3. USE OF ITFS CHANNELS

(a) Lessor’s Use of Channels. Lessor recogrizes the mutuai benefits and technological
advantages of the use of encoding methods for program security, equipment signaling and
individual addressability to control unauthorized equipment use, Lessor agrees that its
programming and other airtime use wiil not harm or interfere with Lessee's use of programming
encryption, pilot carrier signaling or any other technical services used in the operation of and
delivery of services provided by Lessee’s System. Any such use shall not affect Lessor's capacity,
under standard engineering practices, to use Lessor's Channel. Lessor shail have the right to use
its allocated airtime capacity for any and ail uses allowed by law, including but not limited to
video, voice, data, and ail hwo-way services in accordance with the provisions provided in
paragraph 25 herein and with the FCC rules and regulations, including to satisfy its FCC [TFS
programming or educational use requirements, and to further Lessor’s corporate mission.

Lessor and its officers, directors, shareholders and employees will hoid in confidence all
knowledge and information of a confidential, proprietary, secret or other unique nature which
Lessor may learn with respect to the business of Lessee and Lessor agrees not to disclose, publish
or make use of any information as described above without the written consent of Lessee. Lessee
and its officers, directors, sharehoiders and employees will hold in confidence al| knowledge and
information of a confidential, proprietary, secret or other unique nature which Lessee may leamn
with respect to the business of Lessor and Lessee agrees not to disclose, publish or make use of
any information as described above without the written consent of Lessor. The parties agree to
designate Confidential Information pursuant to this provision and the provisions of paragraph 16
as confidential. Furthermore, the parties agree to keep the terms and conditions of this agreement
confidential and proprietary, except as required by law and FCC regulations.
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(b} Lessee’s Use of Channels. Lessee shall have the right to use the Excess Capacity for
any and all uses allowed by law and in accordance with FCC rules, including but not limited to
video, voice, data and af| two-way services,

{c) Emergency Airtime . The airtime reserved for both Lessee and Lessor shall be subject i
to pre-emption for reasons of national or local emergency or in accordance with any requirement j
or order of the FCC or any other state or federa regulatory authority with Jurisdiction over the :
operation of the Channels,

4. FEES

{a) Subscriber Rovalty Fees. In consideration of Lessor's lease of Lessee Airtime to
Lessee, Lessee shall pay to Lessor on a monthly basis the Subscriber Royalty Fees as computed
herein.

Month(s) Base Monthly Minimum oo

5/1/99 - 2/28/00 [months 1-10]: 83300
3/1700 —2/28/01 [months ! 1-22]: $3600
3/1/01 - 2/28/02 [months 23-58]: 83900
3/1/02 - 2/28/03 [months 39-70]: 34200
3/1/03 ~ 2/28/04 [months 71-82]: 54500

Lessee shall pay Lessor the greater of (i) the Base Monthiy Minimum Payment; (ii) $.35 per
Subscriber or (iii) 0.5357% of Lessee's Adjusted Gross Revenue. The Base Monthly Minimum
Payment beginning March 1, 2004 [month 83] will be adjusted annually by the national CPI. A
“Subscriber” will be defined as any customer receiving wireless transmissions from Lessee's
System and paying for one or more of Lessee’s services provided over Lessee’s System. Adjusted
Gross Revenue ("AGR") is Lessee's gross revenue collected from Subscribers for services
provided over Lessee’s System, excluding any revenues derived from services or products not
delivered over Lessee’s System including, but not limited to, installation fees, equipment rental in
the aggregate over time, equipment sales, taxes, (all of which shall not exceed Lessee’s cost of
installation and equipment), and third party pass-through charges, and service call charges (except
for revenue received from service calls from Subscribers that pay a lower monthly service fee than
other Subscribers that do not have to pay for the same service call). For purposes of this section,
“third party pass-through charges” shall mean revenyes collected by Lessee which are on behalf of
and for services provided by a third party over Lessee's System and for which Lessee does not
retain any share of the revenue. In addition, AGR shall exciude revenues derived from long
distance services provided over Lessee's System (but shall specifically include the local loop
service portion of the charges thereof provided over Lassee's System), any advertising revenue or
other revenue derived from content and application services related to Lessee’s data services and
any e-commerce revenue. Notwithstanding the foregoing, however, any advertising revenue or
other revenue derived from content and application services related to Lessee’s darta services and
any e-commerce revenue over Lessea's System shall be included in AGR if i) the revenue derived :
is paid to Lessee based on the number of Subscribers in Lessee’s System or based on purchases
s System and ii) the aggregate revenue derived would account for :
25% or greater of Lessee’s AGR if it were included in the caicuiation.

All computations of Subscriber Royalty Fees herein shall be based upon the average
number of Subscribers subscribing to Lessee’s services in the Metropolitan Area. For purposes of
this paragraph the average number of Subscribers shall equal the number of Subscribers as of the

divided by two. For purposes of this paragraph, in situations where video programming services
are sold in bulk (that is, where a number of viewing units are grouped for billing purposes — such

L
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as may be the case with hotels and some muitiple dwelling units), the number of equivalent
Subscribers shall be determined by dividing the total monthly revenues derived from said bulk
billing point by Lessor’s then prevailing monthly rate for the equivalent service to individual
subscribers in the Metropolitan Area.

(b) Required Certificate and Payment Dates, Within thirty (30) days of the end of each

month in which airtime is used hereunder, Lessee shall provide Lessor with a statement certified
as accurate by an authorized agent of Lessee showing the average number of Subscribers served
and the AGR calculations during said month. The Subscriber Fees to be paid by Lessee hereunder
shall accompany each required certificate.

{c) Right to Audit. Once each year during any term of this Agreement and upon fifteen
(15) working days advance written notice to Lessee, Lessor shall have the right to inspect or audit
all records and accounts related to the determination of fees, as defined in paragraph 4(a) above.
Such inspection or audit may be conducted by Lessor or any other qualified persons designated by
Lessor. Lessor agrees to maintain the confidentiality of all information so obtained unless to
maintain confidentiality would seriously jeopardize a cause of action either being brought by or
being defended by Lessor, in which case Lessor shall be permitted to disclose, to the minimum
extent reasonably necessary, the information necessary to support or defend the cause of action,

5. INTEGRATIQN OF LESSOR’S PROGRAMMING AND PROMOTION

(a) If Lessee is providing traditional video programming services over the Channels,
Lessee will incorporate Lessor's video programming into Lessee’s video programming service
offering; provided however, Lessee shall not be required to incur any costs to provide such
programming,

(b) If Lessor is providing services that are not similar to or competitive with Lessee’s
services (except as provided in Paragraph 25 herein), then Lessor may request certain cross-
promotion efforts by Lessee provided that such efforts are cost neutral to Lessee and do not, in the
reasonable judgment of Lessee, interfere with Lessee’s marketing design. For instance, Lessee
would agree to list Lessor’s programming on an electronic program guide in its video system or
would agree to provide a link from Lessee's web site to Lessor’s web site; provided that such
listings or links do not increase Lessee's costs, unless Lessor is willing to reimburse Lessee for
such additional expense. Lesses agrees that the link to Lessor's web site wil] be reasonably
visible and appropriate for Lessor’s content,

6. LICENSE MODIFICATIONS

(a) Modifications requested bv Lessee. Lessee intends to coordinate and secure consent

from licensees to file for license modifications, including but not limited to, power, polarization,
transmit antenna patterns, digital, two-way (return path) use of the Channels, boosters, beam
benders or repeaters, cells, sectorization, channel swaps, applications for additional licenses for
secondary transmission sites and other modifications as appropriate. Lessee agrees to provide
Lessor with a full copy of the engineering study at least thirty (30) days prior to the date requested
for filing and Lessee agrees to reimburse Lessor its reasonable engineering and legal costs to
review the application prior to filing. Lessor shall file any modification appiication for the
Channels requested by Lessee as long as such requested modification does not have a material
adverse effect on Lessor's operation of the Channels. If Lessor believes that the requested
modification wiil have a material adverse effect on Lessor's ability to continue to deliver its
services to its receive sites, then, within thirty (30) days of receipt of the engineering study, Lessor
shall notify Lessee in writing of these concerns in sufficient detai] for Lessee to reasonably
determine the basis thereof, If Lessee cannot reasonably address such concerns and establish that
the modification or application will not have a material adverse effect on Lessor’s ability to
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continue to deliver its services to its receive sites, then Lessor will not be obligated to approve the

modification or application. If Lessee establishes, to Lessor's reasonable satisfaction, that the

modification or application will not have a material adverse effect on Lessor’s ability to continue

to deliver its services to its receive sites, then Lessor shall be obligated to approve the

modification or application and such approval shall not be unreasonably withheld, delayed or

conditioned. If a modification application is approved by Lessor, Lessor shall file the

modification application with the FCC on the date requested by Lessee. A copy of the

modification application, bearing the FCC’s date stamp, shali be mailed to Lessee by Lessor »
within fourteen (14) days of the filing of the modification appiication, at Lessee’s address stated ;
herein. Lessee shall be solely responsible for all engineering and legal costs associated with the
preparation, review and filing of the modification application. In the event that any license

modification requested by Lessee requires receive site upgrades in order for Lessor’s recejve sites

to continue to receive Lessor's services, then Lessee agrees to pay for all costs to complete such

upgrade prior to implementing the license modification. If Lessor and Lessee cannot agree that the {
modification will not have an adverse effect on Lessor’s ability to continue to deliver its services '
to its receive sites, and time is of the essence, Lessor agrees to file the modification application
and Lessor shall submit the dispute to the American Arbitration Association in accordance with
Paragraph 19. Lessee acknowledges that it will not be allowed to impiement such modifications
unless the dispute is resolved in its favor by the arbitrators.

{b) Modifications proposed by Lessor. In the event that Lessor desires to file a
modification or new application relating to the Channels, prior to filing any such modification or
application at the FCC, Lessor agrees to provide Lessee with a full copy of the engineering study. i
Modification applications requested by Lessor may include, bur are nor limited to, the following:
channel swapping, channel loading, channel shifting, power amendments, transmit antenna
changes, beam benders, boosters or repeaters, and other transmission sites, cell sites and two-way
(return path) use of the Channels, including applications for additional licenses for secondary
transmission sites. [f Lessee believes that the requested modification application will have an
adverse effect on Lessee’s ability to deliver its services to it subscribers, then, within thirty G0
days of receipt of Lessor’s engineering study, Lessee shail demonstrate in reasonable detail the :
material adverse effect that Lessor’s modification will have on Lessee’s technical ability to
provide its services to its subscribers. If Lessee has reasonably demonstrated that the proposed
modification or application will have a material adverse effect on Lessee’s technical ability to
provide its services to its subscribers, and Lessor cannot reasonably address such concerns, then
Lessor agrees not to file such modification application with the FCC. If a modification
application is filed with the FCC, a copy of the modification application, bearing the FCC's date
stamp, shail be mailed to Lessee by Lessor within fourteen (14) days of the filing of the
modification application, at Lessee’s address stated herein. Lessor shall be responsibie for ail
engineering and legal costs associated with its preparation and filing of such modification
application. If Lessor and Lessee cannot agree that the modification will not have an adverse
effect on Lessee’s Excess Capacity use of the Channels or on Lessee’s System, and time is of the
essence, Lessor agrees to file the modification application and Lessee shall submit the dispute to
the American Arbitration Association in accordance with paragraph 19. Lessor acknowledges
that it will not be atlowed to implement such modifications unless the dispute is resolved in its
favor by the arbitrators.

A e L A s s

(c) Equipment for Modifications. As s00n as reasonably possible, but in no event longer
than 90 days from the Execution Date, Lessee shall purchase and, upon FCC digital approvali,
install the digital transmitter or digital transmitter upgrade for Lessor’s Channel. Any and all
equipment required to implement modifications to the Channels requested by Lessee will be
purchased and installed by Lessee at Lessee’s sole cost and expense. All equipment required to
implement modifications to the Channels requested by Lessor will be purchased and installed by
Lessor at Lessor’s sole cost and expense.
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(d) Response Channels. Lessor intends to use its response channels for return path use. If
Lessor is unable to license its response channels for retum path use, Lessor may request Lessee to
exchange an equivalent amount of return path spectrum available to Lessee for Lessor’s response
channels. Lessee will not be required to agree to such exchange if Lessor’s response channels
cannot be integrated into Lessee’s System, for the same use, at the same cost and with the same
efficiency as Lessee’s other ITFS and MDS channels in its system.

(e) Contiguous Channels. Anytime after the first anniversary of this Agreement and
upon the request of Lessor, Lessee shall use reasonable efforts to facilitate a channel swap for
Lessor which would place three (3) of Lessor's Channels in a contiguous format. For instance, if
Lessor were licensed on the C Group, then Lessor might exchange its C4 channel for the D1
channel; thereby creating three (3) contiguous channels on CI, D1, and C2 which would ali be
licensed to Lessor,

(f) Two-Wav Applications. Lessee intends to file applications for two-way use of the
Channels in the FCC’s two-way window expected to open in 1999. Although Lessee intends to
file such applications, it may elect not to construct the Channels in that manner and may desire to
utilize the Channels as currently licensed. Prior to construction of the Channels for two-way
(return path), Lessee wouid be required to arrange for an exchange of one (1) of Lessor’s
Channels for another channel in the market which is suitable for use for downstream services.
Within thirty (30) days after initiating two-way transmission, Lessee shall provide Lessor with
written notice that such tWwo-way transmission has been initiated. Afier the initiation of two-way
transmission by Lessee, Lessor shail have the one time right to require Lessee to test one (1) of its
receive sites for interference, Lessee shall pay the reasonable costs for such test procedure,

g) Boosters and Cells. During any term of this Agreement, Lessee agrees (o use its best
efforts to engineer and license the Channei reserved for Lessor's use in a similar manner as the
rest of Lessee’s other wireless channels, including the licensing of cells and boosters. “Best
Efforts” shall not require Lessee to make any payments or give up any of its rights in order to
resolve interference or other issues that may restrict the ability to utilize cells or boosters for
Lessor’s Channel. Lessor agrees to pay for the cost to construct and use Lessor’s Channel as part
of the cells and boosters, if the licensing of such is not required as part of Lessee's System design.
provided, that (i) such construction will be made with equipment and upon specifications
consistent with the other cells and boosters related to Lessee’s Channels and (i) Lessor's Channel
is not being used for commercial purposes, except as provided for in paragraph 25, below.
Furthermore, Lessee agrees that any licenses for boosters or cells using Lessor’s Channels wiil be
in Lessor’s name.

(h) Notification Zones. Lessor agrees {0 waive the requirement that Lessee notify Lessor
of all response station installations. In the event that Lessor experiences material interference at a
receive site, Lessee agrees to fully cooperate as follows: Lessee shall provide Lessor a list of all
response stations installed within 1,960 feet of Lessor’s receive sites, Lessee would immediately
assign a technical representative to assist in identifying the source of the interference, If the
technical representative reasonably determines that Lessee’s response stations are the source of the
interference, Lessee will promptly cure the interference and Lessor shal] have the right to require
Lessee to notify Lessor in accordance with and as then required by the FCC rules for the
installation of response stations.

(i) Channel Swapping. If Lesses requests, and Lessor reasonably determines that the
request does not have a material adverse affect on Lessor’s ability to deliver its service to its
receive sites, then Lessor agrees to file the necessary applications with the FCC to exchange
certain channels in Lessea’s System with Lessor’s Channeis, pursuant to the FCC's rules. {n the
event that Lessor believes that such request will have a material adverse affect, then the parties
will work to resolve the concern in accordance with the procedures provided in paragraph 6(a)
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herein. Channel Swapping is the ability of an ITFS licensee to trade some or all of its licensed
spectrum for an equal amount of spectrum licensed to ITFS or MDS licensees within Lessee’s
System, inciuding MDS licenses for MDS I, 2and 2A channels. If Channel Swapping is
implemented, Lessor shall comply with the FCC rules that apply to Lessor’s new channeis as a
result of the Channel Swapping,

() Implementation of Modifications. Lessee may eiect not to implement modifications

to the channels granted by the FCC that Lessee has requested and to operate the Channels as
previously authorized. Lessor may elect not to implement modifications to the Channels granted
by the FCC that Lessor requested and to operate the Channels as previously authorized.

7. TRANSMISSION AND RECEIVE SITE EQUIPMENT

(a) Standard Receive Site Instailation. As used herein, the phrase “Standard Installation™
shall mean a receive site installation (including any future receive sites) consisting of the
placement of an ITFS/MMDS receiving antenna in a manner that meets or exceeds the protection
requirements of Lessor’s respective receive sites at an elevation not to exceed thirty (30) feet
above the base mounting location, which could normally receive the line-ofsite transmission from
the Transmission Site, the coupling thereto of one (1) block down-converter, a sufficient amount
of coaxial cable, not to exceed rwo hundred (200) feet, to connect the antenna to the input of a
computer or television, one (1) decoder/converter (onte (1) digital set-top receiver as specified by
Lessor which does not exceed the cost of the digital set-tops being installed by Lessee in any of irs
markets), or to the receive site’s internal distribution system or LAN, whichever is appropriate. [n
the event that the digital set-top converter specified by Lessor does exceed the cost of the digital
set-tops being installed by Lessee, then Lessor agrees to refund Lessee the difference in cost.
Furthermore, Lessee agrees to install a transceiver, instead of a downconverter, if (i) Lessee is
providing two-way services in the Metropolitan Area and (i} Lessee is installing transceivers as
part of standard installations for its two-way customers,

(b) Lessor Receive Site Instaflation. Lessee shall construct, at Lessee's expense,
Standard Instailations at 30 receive sites less the receive sites that have already been instailed and
are listed on Exhibit A attached hereto. Lessee shall make additional Standard Installations at
other of Lessor’s receive sites sefected by Lessor. at Lessor’s expense. Lessor's cost for any
Standard Installations in addition to those listed on Exhibit A shall not exceed Lessee's actual cost
in time and material in constructing these additional receive sites. In the event that the Lessor
requests construction of a Standard Installation at a receive site focation that requires the wiring of
a master antenna system or similar multi-recejver configuration, Lessee shall install the extra
wiring required and Lessor shall rejmburse Lessee for its actual costs in so doing. The equipment
used in the construction of the receive sites shall become part of the Leased Equipment as
described in Paragraph 8 herein. Lessor shall use its best efforts to ensure reasonable precautions
are taken regarding the care and security of each set-top converter placed in Lessor’s receive sites,
All equipment installed at Lessor’s expense shall become Lessor's property.

(c} Alterations/Attachments or Replacement of Equipment. At its expense, Lessee may
replace or make alterations of or attachments to the transmission equipment and Leased
Equipment as may be reasonably required from time to time by the nature of its business.
However, such alterations or attachments must not interfere with Lessor’s signal or ongoing
operations or violate any FCC rules. Furthermore, any necessary FCC authorization shall be
obtained at Lessee’s expense prior to the making of any such alteration or attachment, To the
extent that any FCC authorization pertaining to the transmission equipment or Leased Equipment
is required, Lessor agrees to use its best efforts to obtain such authorization, at Lessee's expense.
Lessor agrees to assist Lessee with any license modification applications reasonably requested by
Lessee inciuding the filing and prosecution of such applications.
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(d) Accommodations for Lessor’s Equipment. At its cost, Lessee has provided Lessor
with suitable space for the transmission equipment that is part of the Leased Equipment for
Lessor’s Channrel(s) at the Transmission Site. Lessee shall pay for the costs to engineer, prepare
an FCC application, operate, maintain and house the equipment at the Transmission Site for one
(1) STL purchased, and installed by Lessor and used to connect to Lessee’s headend facilities at
the Transmission Site. Lessee shail pay for the costs to operate and maintain one (1) TVROQ
(satellite dish) purchased, licensed and installed by Lessor. In addition, Lessee shall provide
Lessor with the use of and access to one (1) additional standard sized rack at the Transmission
Site. Any such equipment additions or modifications shall not adversely effect Lessee's System
or Lessee’s integration of the Channels into Lessee's System, The above space requirements are
contingent upon suitable space being available at Lessee’s Transmission Site at no additional cost
to Lessee. Lessor shall give Lessee thirty (30) days advance written notice of its intent to instal}
any additional equipment and shail coordinate the installation of any additional equipment with
Lessee,

{e) Access to Premises and Lessor’s Receive Sites. Because Lessee shall be required to
perform work at the relay and/or receive sites which house Lessor’s ITFS signal reception and/or
distribution equipment, Lessor shall secure for Lessee the right to access the facilities as Lessee
may require.

8. CHANNEL EQUIPMENT LEASE AND TRANSMISSION SITE LEASE

Lessor shall lease from Lessee all equipment necessary for Lessor to maintain it license
that is not shared by other licensees/users in the system, including but not limited to one (1) digiral
transmitter for Lessor’s use and combiner connected to the transmit antenna of Lessee’s System
(the “Leased Equipment™) for the Initial Term and any Renewal Terms of this Agreentent
provided this Agreement has not been terminated pursuant to paragraph 10. The Leased
Equipment is listed in Exhibit B, attached hereto. Such Exhibit B will be updated from time to
time to reflect replacements, attachments and alterations.

(2) Equipment Rent. Lessor shall pay to Lessee the total amount of One Dollar (51.00)
per year for the lease of the Leased Equipment, it being understood that Lessor’s provision of the
airtime at the rates provided in this Agreement is full consideration for Lessee’s lease of the
Leased Equipment to Lessor.

(b} Payment of Taxes. Lessee shail be required to pay all taxes and other charges
assessed against the Leased Equipment without cost to or reimbursement by Lessor, and Lessee
shall be entitled to claim depreciation and investment tax credits thereunder for income tax
purposes.

(c) Operation of Leased Equipment. Lessee shall supply, at its sole cost and expense,
personnel to operate the Leased Equipment. Such personnet shall, at all times, be under the
supervision of Lessee. Said personne! shall insure that the Leased Equipment shail, ar all times,
meet the technical operating requirements of the rules and regulations of the FCC. Such activities
shall be undertaken at such times as are consistent with the operating requirements of Lessee's and
Lessor’s business. In the event that maintenance which interrupts service is required, Lessee shall
provide Lessor sufficient advance notice to aflow for scheduling of such service interruption
consistent with Lessor’s operational requirements. Lessor will provide Lessee with the name and
local telephone number of a local technical representative authorized to coordinate system
maintenance with Lessee on Lessor’s behalf, Notwithstanding the above, Lessee shall, whenever
possible, schedule non-emergency maintenance in an effort to minimnize interruption of Lessor’s
use of Lessor’s Channel, for example, between 12:00 a.m. and 6:00 a.m. In the event of an
emergency disruption that significantly interrupts service on Lessor’s System, Lessee shall within
a reasonable period of time make reasonable efforts to notify Lessor’s local technical
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representative of the nature of the cmergency. Lessor shall have reasonable access to
Transmission Facilities during normal business hours and at other reasonably required times upon
twenty-four (24) hours prior notice, Lessee shall pay all costs associated with maintaining and
operating the Leased Equipment. Lessee’s obligation to provide maintenance on the Leased
Equipment at the first thirty (30) of Lessor's receive sites built by Lessee, shall extend only to
maintaining the equipment installed by Lessee in its Standard Installation, Any other maintenance
8 receive sites performed by Lessee at Lessor’s request shall be paid

(d) Leased Equipment Term. The term of this equipment lease shall commence upon the )
Execution Date and shall end upon the termination of this Agreement, |

(e) Purchase of Leased Equipment. Lessor shall be responsible for loss or damage to the
Leased Equipment caused by any intentional or negligent act of Lessor, its agents, affiliates or
representatives. Lessor shall have the right to purchase the Leased Equipment at the expiration of
this Agreement for the book vaiye (depreciated cost of assets as of the date of the expiration of the
Agreement). 1

(f) Lessors Securitv Interest in Leased Equipment. Lessee agrees to sign such UCC i

R () Lease/Purchase of Shared E uipment bv Lessor. Lessee agrees to lease to Lessor the
use of capacity on the Shared Equipment with other licensees/users at the expiration of this
Agreement. The “Shared Equipment” shall include such equipment as group combiners,
waveguides and transmit antenna. Lessee would maintzin ownership and control of the Shared
Equipment. The lease of capacity on the Shared Equipment will be without representations or

et AR bt e

will include the Transmission Site lease costs, operating costs and the fair market value of the
Shared Equipment amortized over its estimated life. However, in the event that Lessee terminates
its Transmission Site Jease of the Transmission Site lease is terminated, Lessee agrees to sel} the
Shared Equipment to the consortium of licensees for fair market valye, In the event Lessee is
untable to form the consortium and Lessee intends to sell the Shared Equipment, then Lessee
agrees to sell the Shared Equipment to Lessor. In the event that the Lessor and the consortium of
licensees elects not to purchase the Shared Equipment, then Lessee retains the right to dispose of i
the Shared Equipment in any manner it chooses. T

9. CONTROL OVER PROGRAMMING
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Except as expressly stated to the contrary herein, Lessee may use its Excess Capacity
Airtime on the Channels for any lawful purpose. Lessee shall have the right to transmit voice,
video and/or data services over its Excess Capacity Airtime, Except for content or posting by third
parties on the Internet or other computer, voice and data networking systems, Lessee agrees that it
will not transmit “aduit content” video programming provided over Lessor’s Channels, including
any motion picture, which is rated “R” or “X" by the Motion Picture Assaciation of America or
which does not carry an MPAA rating if the motion picture is broadcast unedited and it its original
form (“adult content™). Lessee shall not be restricted in providing Internet, data and video
streaming services; however, Lessee will use reasonable efforts to filter, screen and/or scramble
access by Lessor receive sites of an adult content, as described above. Lessor agrees that so long
as Lessee is not in breach of this Agreement, Lessee may peaceably and quietly enjoy Lessee's
Excess Capacity Airtime, subject at all times to the terms and conditions of this Agreement.

10. TERMINATION REMEDIES

(2) Termination by Reason of Loss of FCC Operating Authoritv. If through no materia|
breach by ej

ther party, the FCC determines that Lessor or Lessee is not authorized to operate the
Channel(s) as contemplated by this Agreement, this Agreement may be terminated by Lessor upon
thirty (30) days written notice to Lessee. If such termination occurs pursuant to this paragraph,
each party shall be entitled to retain all equipment and materials purchased or furnished by such
party.

{b) Termination by Reason of Materia] Breach bv Party. If either party materially
breaches its obligations in this Agreement (a “Defauit”), this Agreement may be terminated by the
non-defaulting party if such breach shall continue for a period of thirty (30} days following receipt
of written notice from the non-defaulting party. The failure of Lesses to make any payment
required under this Agreement shall constitute 2 material breach. Ifa Default cannot be cured
within thirty (30) days after notice is served, but reasonable efforts have been taken to cure the
Default within the thirty (30) days and Lessor or Lessee continues these efforts to conclusion as
500N as reasonably possible, the failure to cure within thirty (30} days shall not give rise to a right
to termination. In the event of 2 Default by Lessee that is not cured, Lessor’s sole remedy shall be
to terminate this Agreement. [f Lessee terminates this Agreement due to a Default by Lessor, then
any rights that Lessor would have had under this Agreement shall cease.

(c) Right to Specific Performance. The parties acknowledge and agree that the rights

reserved to each party are of a special, unique, unusual and extraordinary character, which gives
them a peculiar value, the loss of which cannot be reasonably or adequately compensated for in
damages in an action at law, and the breach by either party of any of the provisions hereof wi]l
cause the other party irreparable damage and injury. In such event, the non-breaching party shal
be entitled, as a matter of right, without further notice, to require of the breaching party specific
performance of al of the acts, services and undertakings required hereunder, including the
obtaining of all requisite authorizations to execute or perform this Agreement and to obtain
injunctive and other equitable relief in any court of competent jurisdiction to prevent the violation
or threatened violation of any of the provisions hereof. Neither this provision nor any exercise by
any party of rights to equitable relief or 2 specific performance herein granted shall constitute a
waiver of any other rights which the non-breaching party may have to damages or otherwise.

1. AGREEMENT TO DEFEND

Lessee agrees to defend any suit or proceeding brought against Lessor based on a claim
that any device made by Lessee designed and furnished hereunder constitutes an infringement of
any existing United States patent, provided Lessee is notified proraptly in writing and is given
complete authority and information required for the defense of same, Lessee shall pay all
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reasonable damages and costs awarded therein against Lessor, but shall not be responsible for any
cost or expense incurred or settlement made by Lessor without Lessee's prior written consent. In
the event any device furnished hereunder is, in Lessee’s or Lessor’s opinion, likely to or does
become the subject of a claim for patent infringement, Lessee will remove such device and shall
substitute therefore other non-infringing, FCC approved equipment.

12. INTERFERENCE

Lessor agrees to immediately execute interference letters or agreements, upon request by
Lessee, as long as such letters or agreements will not have a material adverse effect on Lessor's
ability to provide its services to its registered receive sites. Lessee shall operate the Leased
Equipment and Lessor shall operate its equipment so that such operation does not create or
increase harmful interference with electronic transmission of any other FCC licensees entitled to
protection under FCC rules and regulations and in accordance with written interference
agreements among the parties. If Lessee’s or Lessor’s operation of the Leased Equipment does
create or increase objectionable or harmful interference not provided for by FCC rules or by
written agreement between the parties, then Lessee shall take one of the foliowing actions: (i)
cease operations causing the interference, (ii) retain the services of engineers and attorneys
necessary to resolve the interference problem or (iii) seek the consent of the licensee experiencing
the objectionable or harmful interference. Lessee shall pay all engineering and legal fees
necessary to resolve any interference caused by Lessor's operation of the Channels. Lessor shall
pay all engineering and legal fees necessary to resolve any harmful interference as described
above and caused by Lessee’s operation of the Channels.

t3. LESSEE'S OPTION TQ PURCHASE

If, during the term of this Agreement or any renewal or extension thereon, the FCC
modifies its rules so as to enable Lessee to be licensed to operate the Channels and Lessor desires
to transfer or assign its Channels to another party in whole or in part (except for a transfer or
assignment permitted by paragraph 14 herein), Lessee shall then have a right of first refusal to
become the assignee or transferee of such interest in the license. Such right of first refusal shall be
subject to the same procedures and terms as set forth in paragraph [(d).

14. TRANSFER OF RIGHTS AND OBLIGATIONS.

Lessee shall have the right to assign, pledge, hypothecate or encumber its rights under
this Agreement as collateral for any financing arrangements it makes. Lessee shall also have the
right to pledge or hypothecate the Leased Equipment as coilateral security for any loans it makes;
provided, however, that any pledge of the Leased Equipment shall be made subject to the
provisions of this Agreement. Lessor agrees to subordinate its rights in this Agreement to the
priority rights of any lender of Lessee and Lessor agrees to sign and execute any documentation
reasonably required by Lessee’s lender. Lessee, during the course of its construction and
operation of Lessee’s System, shall have the right to subcontract its construction, engineering,
installation and other technical obligations under this Agreement to any partnership, joint venture,
corporation or entity which Lessee may choose, provided that Lessee gives Lessor notice of any
proposed such action and, provided that no such action contemplated herein shall release Lessee
or its subcontractor from fulfilling ail of its obligations under this Agreement. Either party shall
have the right to assign this Agreement to any affiliate, successor corporation or wholly-owned
subsidiary, provided that Lessor or Lessee, as the case may be, agrees to remain liable for its
obligations under this Agreement. Lessee shail have the right to sublease any or all of the
Channels without the prior written consent of Lessor provided that Lessee shall remain
responsible for performance of the terms and conditions of this Agreement, Either party may
assign this Agreement to another party by providing a written notice to the other party of its intent
to assign its rights and obligations, provided that the proposed assignee agrees in writing to be
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bound by and assume as Lessee or Lessor all rights and obligations under the Agreement. Such
notification shall (i) identify the proposed assignee, unless the assigning party is restricted from
disclosing such information as a result of confidentiality or SEC requirements, in which case the
assignor shall disclose the proposed assignee at the earliest permissible date, (ii) specify the date
or approximate date upon which the assignment shall be completed, and (iii) confirm to the non-
assigning party that the assignor is not in Default of any of its material obligations under this
Agreement. The non-assigning party will have thirty (30) days to verify and confirm that the
assigning party is not in default of a material obligation under the Agreement. If the non-
assigning party has not provided written notice to the assignor identifying a Default of a material
obligation under the Agreement within thirty (30) days of receipt of the notice of assignment, then
the non-assigning party shall be deemed to have consented to the proposed assignment. If the
non-assigning party has identified an existing Default by assignor of a material obligation under
Agreement, then the assignor may not assign the lease until the Default has been cured. If the
parties disagree as to whether a Default exists, then such dispute shall be resolved pursuant to
arbitration in paragraph 19.

15. FORCE MAJEURE

If by reason of force majeure either party is unable in whole or in part to perform its
obligations hersunder, the party shall not be deemed in breach of this Agreement during the
period of such force majeure. As used herein, the phrase “force majeure” shall mean the
following: acts of God, acts of public enemies, orders of any branch of the government of the
United States of America, any state or any political subdivisions thereof which are not the result of
a breach of this Agreement, order of any military authority, insurrections, riots, epidemics, fires,
civil disturbances, material national telecommunications failure, explosions, or any other cause or
event not reasonably within the control of the adversely affected party.

16. NON-DISCLOSURE

Lessor acknowledges that there may be made available to it pursuant to this Agreement
proprietary information of Lessee refating to the encoding and/or decoding system associated with
the ITFS Channel equipment and its patented processes, including, but not limited to,
improvements, innovations, adaptations, inventions, results of experimentation, processes and
methods, whether or not deemed patentable, and certain business and marketing technigues (ail
herein referred to as “Confidential Information™). F urthermore, the terms and conditions of this
Agreement will also be Confidential Information, as defined herein. Lessor acknowledges that
this Confidential Information has been developed by Lessee at considerable effort and expense
and represents special, unique and valuable proprietary assets of Lessee, the value of which may
be destroyed by unauthorized dissemination. Accordingly, Lessor covenants and agrees thar,
except as may be required for the performance of this Agreement, neither it nor any if its agents or
affiliates shall disclose such Confidential Information to any third person, firm, corporation or
other entity for any reason whatsoever, said undertaking to be enforceable by injunctive or other
equitabie relief to prevent any violation or threatened violation thereof.

Lessee acknowledges that there may be made available to it pursuant to this Agreement
proprietary information of Lessor relating to the encoding and/or decoding system associated with
the ITFS Channel equipment and its patented processes, including, but not limited to,
improvements, innovations, adaptations, inventions, resuits of experimentation, processes and
methods, whether or not deemed patentable, and certain business and marketing techniques (ai}
herein referred to as “Confidential Information™). Furthermore, the terms and conditions of this
Agreement will also be Confidential Information, as defined herein. Lessee acknowledges that
this Confidential Information has been developed by Lessor at considerable effort and expense
and represents special, unique and valuable proprietary assets of Lessor, the value of which may
be destroyed by unauthorized dissemination. Accordingly, Lessee covenants and agrees that,
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except as may be required for the performance of this Agreement, neither it nor any if its agents or
affiliates shall disclose such Confidential Information to any third person, firm, corporation or
other entity for any reason whatsoever, said undertaking to be enforceable by injunctive or other
equitable relief to prevent any violation or threatened violation thereof.

17. NOTICE

(a) Any notice to be given by Lessor to Lessee under any provision of this Agreement
shail be in writing and detivered by hand delivery or by certified mail to Lessee at:

Attention: Chief Executive Officer
People's Choice TV Corp.

Two Corporate Drive, Suite 249
Shelton, Connecticut 06484

With a copy to:

General Counsel

People's Choice TV of Houston, Inc.
Two Corporate Drive, Suite 249
Sheiton, Connecticut 06484

With a copy to:

Todd Rowley

People’s Choice TV Corp.
5301 E. Broadway
Tucson, Arizona 85711

Any notice to be given by Lessee to Lessor under any provision of this Agreement shall
be in writing and deliverad by hand delivery or by certified mail to:

Hispanic Information and Telecommunications Network, Inc.
449 Breadway, Third Fioor

New York, New York 10013

Attention: Mr. Jose Luis Rodriguez, President

With a copy to:

Hispanic Information and Telecommunications Network, Inc.
449 Broadway, Third Floor

New York, New York 10013

Attention: General Counsel

Benjamin Perez, Esq.

Abacus Communications Company
1801 Coiumbia Road, N.W., Suite 10]
Washington, DC 20009-2031

or at such other location designated by Lessor in writing,

{b) Lessor shail provide to Lessee a copy of any notice received from the FCC
concerning the license for the Channels within seven (7) days after receiving such notice.
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18. SEVERABILITY

Should any court or agency determine that any provision of this Agreement is invalid, the
remainder of the Agreement shall stay in effect and the parties agree to use their best efforts to
negotiate a replacement article which is valid.

19. INTERPRETATION. VENUE AND DISPUTE RESOLUTION

(a) Venue. Venue for any cause of action by or between Lessor and Lessee shall be the
county and state in which the Channels covered by this Agreement are authorized. This
Agreement shall be construed under the iaws of that state.

(b) Dispute Resolution. The Parties shall seek to resolve any disputes arising out of or
refating to the negotiation, execution, interpretation, performance or nonperformance of this
Agreement through amicable settlement by sending to the other Party a notice of dispute. Except
as specifically provided in Paragraph 1(e), if the Parties fai] to resolve the dispute by amicable
settlement within five (5) business days from the date of the notice of dispute, either Party may
then request the final settlement of such dispute through arbitration in the city and state in which
the Channels are authorized, under the Commercial Arbitration Rules (the “Rules”) of the
American Arbitration Association (the “AAA™) through notifying the AAA in accordance with the
Rules. Except as specifically provided in Section I(e), the arbitration shali be conducted by three
(3) arbitrators appointed in accordance with the Rules and shail be conducted pursuant to

(d) Cogperation. The Parties shall facilitate the arbitration by making available to one
another and to the arbitrators for examination, inspection and extraction of all documents, books,

20. ENTIRE AGREEMENT

Except for the Master Agreement between the parties, dated M@\‘T 14 . (‘fﬁ? , this
Agreement constitutes the entire agreement between the parties and supercedes all prior oral or
written provisions of any kind. The parties further agree that this Agreement may only be
modified by written agreement signed by both parties,
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21. INDEMNIFICATION

(a) Lessor's Indemnification. To the extent permitted by law, Lessor shall hald Lessee
harmless and shail defend Lessee from all direct, indirect and/or third party claims, demands,
causes of action, loss, investigation, proceedings, damages, penalties, fines, expenses, and
judgments, including attorneys’ fees (herein callectively “claims”) arising from Lessor’s business
dealings and performance or non-performance of this Agreement, unless such claim arises from a
breach of this Agreement by Lessee.

(b) Lessee’s Indemnification to Lessor. To the same extent that Lessor is permitted by
state and federal law to indemnify Lessee, Lessee shall forever protect, save and keep Lessor and
its permitted successors and assigns harmless from any and ail claims, demands, losses, costs,
damages, suits, judgments, penalties, expenses and liabilities of any kind or nature whatsoever,
including reasonable attorneys’ fees, which arise directly or indirectly out of (i) the negligence or
willful misconduct of Lessee, its agents or employees, in connection with the performance of this
Agreement, (ii) any programming transmitted by Lessee pursuant to this Agreement including, but
not limited to a claim of copyright infringement, (jii) any and all dealings by Lessee or any of its
authorized agents or subcontractors with the public, third parties directly associated with Lessee in
the performance of this Agreement and subscribers to the Lessee’s programming service, or (jv)
any maintenance, instailation or other work performed by Lessee or its agent o subcontractor at
Lessor’s receive sites,

(c) Natification of Claims. Each party shall notify the other of any such claim promptly
upon receipt of same. Either party (hereinafter referred to, as appropriate, as the “Indemnitee” or
“Indemnitor”) shall have the option to defend, at its own eXpense, any claims arising under this
Paragraph. If Indemnitor assumes the defense of any such ciaim, Indemnitee shall delegate
compiete and sole authority to the Indemnitor 1o defend or sertle same and Indemnitee shaij
cooperate with [ndemnitor in the defense thereof,

22. RELATIONSHIP OF PARTIES.

By the provisions of this Agreement, the parties have entered into an Airtime Lease
relationship and not a joint venture and both parties will carry out this Agreement to preserve that
intent. Neither party shall present itself as the other party, nor as having any relationship with one
another, except as Lessor and Lessee under the terms of this Agreement.

23. EXECUTORY AGREEMENT

Both parties acknowledge this Agreement js €Xecutory in nature requiring the continuing
performance of obligations by each party to the other.

24. COUNTERPARTS

This Agreement may be executed in ene or more counterparts each of which shall be
deemed an original, but all of which shail constitute one and the same instrument, and shall be
effective when each of the parties hereto shall have delivered to it this Agreement duly executed
by each of the other parties hereto,

25. NON-COMPETITION AGREEMENT

Lessor shall not compete with Lessee in the Metropolitan Area by providing services
competitive with Lessee over its Channels, except as provided below. Lessor may seek to offer,
for example, high speed Internet and data services over Lessor’s Channel. Lessor shall provide
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the service over its Channet only to educational institutions as limited below. In addition, for such
time that the non-competition provision is in effect, Lessor shall not lease, subiease, assign or
transfer any of its rights to its Channel to any third party or enter into any partnership, joint
venture, joint-marketing agreement, or similar arrangement by which Lessor shares any of the
economic benefits of its Channel with a third party. “Services competitive with Lessee” shall be
defined to exclude (i) educational video programming (i.e., programming developed or spensored
by educational institutions or not-for-profit organizations or the U.S. Hispanic Chamber of
Commerce), and (ii) internet access services or other data provided to educational institutions
which shall be limited to schools, universities, (including up to 20 home-bound students enrolled
int schools or universities receiving HITN's services), pre-schools, libraries, senior citizen homes,
day care centers, and Hispanic non-profit, non-commercial social service organizations (and up to
50 member sites of the U.S. Hispanic Chamber of Commerce),

In the event that Lessor can demonstrate a significantly superior economic use of its
reserved airtime during the Initial Term or any Renewal Term of the Agreement, then Lessee must
either pay compensation to Lessor or release Lessor from the non-competition provision relating
to Lessor’s Channel. Lessor may select the markets to compare to establish the superior economic
use, If Lessor establishes a superior economic use, Lessor shall be released from the non-
competition provision with respect to the market which was the basis for the comparison (unless
Lessee elects to make the cash compensation payment). In order to demonstrate a significantly
superior economic use of its reserved airtime, Lessor wil] be required to establish the following:

(a) Lessor has executed a bona fide, arms-length written lease agreement for one (1) six
(6) Mhz Channel or less with an unaffiliated wireless operator in a market other than markets in
which Lessee leases capacity from Lessor. The wireless operator cannot be an entity which owns,
lease or controls more than eight (8) wireless channels in the market.

(b) The airtime lease shall provide that Lessor receives annual contract consideration
equal to a minimum of five (5) times the annuai contract consideration per home paid by Lessee in
the market which is the basis for the comparison. For purposes of the comparison, the
consideration per home will be derived by dividing the total annual consideration paid by the
respective parties divided by the number of homes in the protected service area. That will provide
a price per home. If the price per home is equal to an amount five (3) times or greater, then the
parties will act as provided below. In addition. such amounts used to derive the total annual
consideration shall be further adjusted if the other wireless operator is not making comparable
payments for operating costs, equipment or other fees paid by Lessee to Lessor as provided in
Lessee’s airtime lease with Lessor or in the Master ITFS Agreement.

(c) The market in which Lessor intends to demonstrate a superior economic use must
have a minimum of 300,000 households in the PSA. Since the comparison is made on a price per
home basis, the comparison between markets is adjusted to address differences in size of markets.

(d) In order to make such comparison, the Lessor must have received annual contract
consideration under the other airtime lease agreement for a period of at least twelve (12) months.

In the event that a significantly superior economic use has been demonstrated by Lessor,
then Lessee shall be obligated to pay a one-time Compensation Fee to Lessor or to release Lessor
from its non-competition provision with respect to the market that was the basis for the
comparison. The Compensation Fee will be equal to the difference between the price per home
paid by Lessee and the price per home paid by the other wireless operator times two and one-half
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(2.5). The Compensation Fee will be paid in one lump sum within 12 months from the date upon
which it has been reasonably demonstrated that the criteria set forth in a) through d) above have
S been met and in no event will the Compensation Fee exceed $500,000.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement the day and _
year first written above. ;

Date: 74/1‘4.}_14\\%‘\‘{ PEWHO TON,
By: /?M

Its: Vel R

Date: HISPANIC INFORMATION AND
[ELECOMMUNIC IONS N ORK, INC.

gt

Kot m gt o an

DT e P
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Houston, TX
H1

WHJ946

Licensed to Sprint
Subsidiary -
Alda Gold, Inc.



Houston, TX
H?2

WH]J887

Licensed to Sprint
Subsidiary -
Alda Gold, Inc.
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Houston, TX
H3

WNEY577

Licensed to Sprint

Subsidary -
Alda Gold, Inc.





